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In today’s globalised world, an understanding of international trade is essential for
those studying and practising law, business, banking and finance. International Trade
Law offers a comprehensive and informed analysis of the complexities of an inter-
national sale transaction through case law, policy documents, legislation, inter-
national conventions and rules adopted by international organisations such as the
ICC. Focusing on international sales of goods and the various contractual relations
that arise as a result of the sale transaction, this book considers and discusses:

e Standard trade terms, the Convention on International Sales of Goods 1980 and
the UNIDROIT Principles for International Commercial Contracts 2004;

¢ Issues relating to E-Commerce including electronic transport documents, espe-
cially electronic bills of lading;

e International transportation of cargo, both unimodal (sea, air, land and rail) and
multimodal, the various conventions affecting such transportation and the
proposed new convention drafted by the UNCITRAL and CMI;

¢ Insurance and payment mechanisms, in particular letters of credit and the
recently adopted UCP 600;

¢ Dispute resolution including issues of jurisdiction, applicable law, arbitration and
mediation;

¢ Corruption as a major challenge to conducting business and the various anti-
corruption conventions, in particular the OECD Anti-Bribery Convention 1997
and the UN Convention Against Corruption 2003.

Accessible to students encountering this often challenging area of the law for the first
time, International Trade Law clarifies a range of topics through tables and diagrams,
and directs the reader to relevant further reading, online resources, and journal
articles throughout.

Indira Carr is Professor of Law at The University of Surrey.
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PREFACE

This new fourth edition of the book consists of six Parts (Part I: International Sales of
Goods, Part II: Regulating the Electronic Commerce Environment, Part III: Trans-
portation of Cargo, Part IV: Financing and Insurance, Part V: Dispute Resolution, and
Part VI: Corruption). It aims to provide a comprehensive and informed appreciation
of the complexities of an international sale transaction. As with the earlier editions,
this revised edition focuses on CIF and FOB contracts for the international sale of
goods, and the various contractual relationships that arise as a result of meeting those
obligations from transportation through to insurance.

Part I, besides examining standard trade terms, includes a chapter on the Conven-
tion on the International Sale of Goods 1980 (popularly known as the “Vienna Conven-
tion’) due to its worldwide impact. Since electronic communications are an inevitable
part of modern day commerce, Part II focuses on the regulation of the electronic
commerce environment by examining the various European and legal instruments
relating to electronic commerce and electronic signatures. Part III on transportation
covers all the different modes of international carriage of goods including multimodal
transportation. One of its chapters is devoted to the Hamburg Rules and the recently
adopted Rotterdam Rules. Part IV examines insurance and financial aspects of an
international sale transaction. Part IV on dispute resolution covers issues of jurisdic-
tion and applicable law along with arbitration and mediation as a form of dispute
resolution. I would like to particularly thank Professor Peter Stone of the University of
Essex for writing Chapters 16, 17 and 18 of Part V. Part VI on corruption is new to this
edition. Payment of bribes to foreign public officials to secure licences and contracts is
a common problem in the world of international business, but it is only in the last ten
years or so that the international community has taken concerted action to combat
corruption through the adoption of regional and international conventions. This Part
concentrates on the anti-bribery convention drafted by the Organisation for Economic
Co-operation and Development and the anti-corruption convention drafted by the
United Nations. Throughout the book references are made to cases, international
developments in the form of conventions, model laws and rules. Each Chapter also
includes a suggested reading list. Wherever possible, tables and diagrams are
included to aid understanding.

This book does not include any legislative or other materials since these are
readily available in Carr, I and Kidner, R, International Trade Law Statutes and Conven-
tions (6th edn, 2010), published by Routledge. The reader is also referred throughout
to website addresses where they can access the relevant legislation. The appendices
section in this book is therefore limited and includes those standard forms (e.g., the
FIATA Multimodal Bill of Lading, and the GENCON charterparty form) which are not
included in International Trade Law Statutes and Conventions.

It is hoped that this book will be used by undergraduate and postgraduate law
students following international trade law or international commercial law courses
and students from other disciplines such as business studies, export management,
banking and finance.
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The writing of an academic book involves the support of a great many — colleagues,
friends, family, students, well-wishers and the publication team. I am thankful to all
for their contributions. I am greatly indebted to Brian Carr for his constant support
and encouragement.

The law is stated on the basis of material available to me on 1 February 2009.

Indira Carr
Oxshott
March 2009
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INTRODUCTION

Free trade among nations is largely seen as the key to economic growth,' peace and
better standards of living, leading to a happier state of human existence at a global
level.” The General Agreement on Tariffs and Trade (GATT) 1947, borne out of the
cornucopia of horrors that the world witnessed in the 1930s and 1940s, enshrined the
philosophy of free trade using the principles of non-discrimination® (also known as
Most Favoured Nation obligation) and the elimination of quantitative restrictions.*
This philosophy of free trade continues to this day in the form of GATT 1994.° The
gradual growth in international trade since the 1950s is largely due to the influence of
GATT on the world stage, and it seems that this growth is set to continue. Developing
countries like Brazil, China and India have emerged as key players in the provision of
manufactured goods and services on the international scene and are setting a trend
for other developing nations to follow. The philosophy of free trade, however, has not
gone unchallenged. Over time, the world has become more aware of the global effects
of environmental degradation, and the exploitation of the economically disadvan-
taged and the young by commercial enterprises. Social and ethical issues in the con-
text of trade have taken on a new meaning and non-governmental organisations have
successfully harnessed citizens to question the role of the World Trade Organization
(WTO) and the philosophy of free trade as enshrined in GATT 1994, so much so that
there is widespread agreement that trade needs to acquire a human face.®

Of course, of itself, a regulatory framework that promotes free trade is insufficient
to promote growth in trade. It needs to be backed by adequate infrastructures in
sectors that affect trade such as transportation, banking, marketing and communica-
tion. Equally, the legal framework, which affects the rights and obligations of the
parties entering into business transactions at the international level, needs to be clear
and certain. Lack of legal certainty has the potential to act as an impediment to trade.
After all, the parties would wish to know the nature and extent of the obligations they
undertake and the remedies available to them should they breach the contractual
terms. Given the plurality of legal systems and the variations in liability schemes,
harmonisation through international conventions is widely seen as the best option of
imparting certainty to the legal questions that arise in the context of international
commercial transactions. International organisations such as the United Nations

1 This view owes much to the work of Adam Smith (An Inquiry Into the Nature and Causes of the
Wealth of Nations, 1776, Stahn and Caldwell) and David Ricardo (On the Principle of Political Econ-
omy and Taxation, 1817, John Murray).

2 There are trade theorists who think that free trade does not provide the best solution in economic
terms. Protectionism and unfair trade practice are seen as providing greater economic benefit to a
country (see KruFman, ‘Increasing returns, monopolistic competition and international trade’
(1979) 9(4) Journal of International Economics 467).

3 The principle of non-discrimination requires that a contracting party should treat all contracting
states alike so that where a trade advantage has been contracted by one contracting party to
another, that advantage should be granted equally to all other contracting parties. Also, no dis-
crimination should be made between imported products and domestically produced like
products.

4 Refers to quotas, import/export licences or other measures.

5 Set out in Annex 1A to the World Trade Organization Agreement, it contains many of the key
provisions of the GATT 1947.

6 See Bhagwati, In Defense of Globalization, 2004, OUP; Held and McGrew, Globalization/Anti-
Globalization, 2002, Polity; Carr, “Towards reconciling free trade and environment’, in Eonomides,
Betten, Bridge et al (eds), Fundamental Values, 2000, Hart Publishing.



XCiv International Trade Law

Commission on International Trade Law (UNCITRAL) and the United Nations Con-
ference on Trade and Development (UNCTAD) took on the task of addressing various
legal aspects affecting an international commercial contract, such as carriage of goods,
sales of goods, agency, factoring and standby letters of credit using international
conventions as the preferred method for achieving the desired harmonisation. The
passage of international conventions, however, is not always that smooth. Dogged by
delays, diplomatic tensions, and bureaucratic measures right from the drafting and
adoption stages through to the ratification and implementation stages, many inter-
national conventions, where ratified, are ratified by only a handful of states. If success
is to be measured by the number of ratifications, there are only a few successful
conventions. Two of these, the Convention on International Sale of Goods 1980 and
the Hague-Visby Rules are examined in Chapters 2 and 8 of this book. As a response
to the limited usefulness of international conventions, UNCITRAL has moved
towards formulating model laws which provide a legal framework for states to adopt
and adapt to suit their own needs. The Model Law on Electronic Commerce adopted
by UNCITRAL is an illustration of a successful model law and is examined in Chapter
3. While doing away with the negative features of an international convention, a
model law does not achieve the same level of harmonisation, thus affecting the level
of legal certainty that commercial actors seek. Nevertheless, model laws do play a
useful role in bringing about some degree of uniformity. While this mode seems to be
the currency of the day it must be said that international conventions have not
entirely lost their appeal. For instance, the recent Preliminary Draft Transport Instru-
ment on Carriage of Goods by Sea under consideration by the Comité Maritime
International (CMI) and UNCITRAL, considered in Chapter 9, is expected to be in the
form of an international convention.

Alongside these organisations, the International Chamber of Commerce (ICC)
also plays a dominant role in ensuring a level of harmonisation through the formula-
tion of rules for incorporation by those engaged in international business transac-
tions. Many of these rules are based on what the merchants or specific sectors may
have adopted as standard practices over time for their own convenience.” The Uni-
form Customs and Practice for Documentary Credits (UCP), International Standard
Banking Practice (ISBP) and International Rules for the Interpretation of Trade Terms
(INCOTERMS) are well-known formulations emanating from the ICC. Alongside the
ICC there are also other organisations, such as the International Federation of Freight
Forwarders Association (FIATA), that play an important role in the harmonisation of
international commercial law through the promotion and use of standard forms such
as the FIATA Multimodal Transport Bill of Lading. References to rules and standard
forms are to be found in many of the chapters in this book (eg, Chapters 1, 13, 14, 15,
19 and 20).

The subject of international trade can be approached from different perspectives.
For instance, a study of the regulatory framework provided by the WTO and GATT
1994 and other regional agreements such as the North American Free Trade Agree-
ment (NAFTA) or Common Market of the Southern Cone (MERCOSUR)® would qual-
ify as a study of international trade. Equally, the legal incidents surrounding an
international business transaction, be it sale of goods, distribution agreements or

7  This is frequently referred to as ‘law merchant’ or lex mercatoria.
8 Texts of both these agreements are available at www.sice.oas.org.
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transfer of know-how, also form part of international trade law. In writing a book of
this modest length it has been necessary to be highly selective. This book focuses on
international sale of goods, use of electronic data interchange for commercial transac-
tions, transportation of goods using different modes of transport, payment of the
price and the law affecting the different methods of resolving disputes from litigation
through to mediation. This book is unique in including a chapter on the international
efforts to fight corruption which is a constant problem faced whilst conducting inter-
national business. The emphasis of this book is on the international. However, refer-
ence to domestic legislation is made as and where relevant. The book, divided into six
parts, is comprised of 21 chapters and it would not be an exaggeration to say that each
chapter in this book could easily be converted into a book of around 500 pages, at the
very least.

Chapter 1 starts with an examination of the obligations of the buyer and seller
under two of the most popular standard terms used in international sale contracts:
CIF and FOB. Devised by merchants for their own convenience, the ICC has done a
great deal in standardising and popularising trade terms through its INCOTERMS.
The chapter concludes with a brief overview of other standard terms recommended
for use with modes of transport other than sea. Chapter 2 focuses on the Convention
on the International Sale of Goods 1980. Its wide ratification by the member states of
the European Union (EU) and the United States means that it plays an important role
in determining the obligations and liabilities of the seller and the buyer to an inter-
national sale of goods contract. This factor cannot be lightly dismissed and it will not
be that long before the courts in the United Kingdom are called upon to interpret this
convention. It also seems that the United Kingdom is likely to ratify it in the very near
future.

Part II, consisting of Chapters 3 and 4, addresses the legal issues surrounding the
use of electronic communication for the purposes of contracting. It considers
the legislation adopted by UNCITRAL, both in relation to electronic contracting and
the use of digital signatures for securing the electronic transaction. Where relevant,
developments within the EU and proposals from organisations such as the ICC are
also highlighted. An interesting exploration in this part is the threat posed to
e-commerce by cybercrime and the attempts to combat the problem both at the
domestic and international levels. Part III, consisting of nine chapters, is the longest
section in this book. It deals with the different types of international transportation of
cargo ranging from the unimodal (sea, air, rail and road) to a combination of modes,
besides examining transport documentation, especially the bill of lading. Undoubt-
edly there is a surfeit of conventions affecting unimodal transportation of cargo. Part
III, besides examining these conventions, also considers the initiatives by organisa-
tions such as FIATA and the ICC in harmonising rules in respect of multimodal
transportation of cargo which, as yet, is not subject to the mandatory application of an
international convention.

The goods sold are often subject to an insurance contract. Chapter 14 in Part IV,
using marine insurance as an illustration, highlights the general principles under-
lying insurance contracts. Since payment for the goods is a major feature of the sale
contract, Chapter 15 considers the various payment mechanisms that are available but
focuses on letters of credit, described often as the life blood of commerce.

Harmonisation of international commercial law has, to some extent, been
achieved through international conventions, adoption of standard forms formulated
by trade associations and incorporation of rules formulated by organisations such as
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the ICC. Where such conventions and other legal materials exist, they are not com-
prehensive. Furthermore, the harmonisation is far from complete. In these circum-
stances, it is common for sale contracts and other associated contracts, such as the
carriage contract or the letter of credit arrangement, to contain clauses in respect of the
law that is to be applied to the contract and jurisdiction. They may also contain
arbitration and alternative dispute resolution clauses, thus giving the opportunity for
the parties to settle the dispute using mechanisms other than litigation. Chapters 16
and 17 of Part V deal respectively with the civil jurisdiction of English courts and the
rules applicable by English law for determining the substantive law applicable to a
contract. Chapter 18 considers the recognition in England of foreign judgments.
Chapter 19 deals with arbitration as an alternative to litigation and examines arbitra-
tion in the context of the Arbitration Act 1996. The penultimate chapter deals with
mediation and international development in the form of a model law from
UNCITRAL.

Bribery is a constant issue faced by businesses when doing business abroad.
Whilst the ICC had drawn up Rules of Conduct on Extortion and Bribery in Inter-
national Business Transactions as far back as 1977, it is only since the mid 1990s that
there has been a conscious shift on the part of the international community to fighting
corruption through conventions aimed at harmonisation of anti-corruption laws
across jurisdictions. The two conventions that have taken off in terms of the number
of ratifications received are the OECD Anti-Bribery Convention and the UN Conven-
tion against Corruption and these are examined in Chapter 21.



PART I

INTERNATIONAL SALES OF GOODS






OVERVIEW

Merchants, driven by economic goals, have always spoken in a common language. A
manifestation of this common language is the use of standard trade terms in cross-
border trade. Chapter 1 of Part I starts off by concentrating on frequently used terms
such as CIF (cost, insurance, freight) and FOB (free on board), and examines their
interpretation in English law. As and where relevant, reference is made to the Sale of
Goods Act 1979. The chapter then moves on to trade terms under the INCOTERMS
2000 drafted by the International Chamber of Commerce (ICC). Chapter 1 also con-
tains useful tables listing the responsibilities of the seller and the buyer under the
different trade terms.

As part of the drive towards harmonising the law relating to international sales,
the 1970s witnessed the drafting of the Convention on the International Sale of Goods
by the United Nations Commission of International Trade Law (UNCITRAL) which
has proved, despite the compromises, to be an extremely popular convention with
a growing databank of cases decided in different jurisdictions. Even though the UK
is yet to ratify this convention, Chapter 2 provides a comprehensive account of this
instrument adopted in 1980 for a number of reasons. First, the UK is intending to
ratify this convention shortly. Secondly, given its wide ratification by important trad-
ing nations such as the US, and member states of the European Union, at some stage
courts in England will be interpreting this convention — for instance, where the parties
have agreed to apply the convention to their sale contract. Finally, a study of inter-
national sales law will be incomplete, regardless of whether a country has ratified
the Convention on the International Sale of Goods 1980 (ie, the “Vienna Convention’)
or not, due to its dominant position on the international sales law scene. It has been in
force since 1988. Its wide acceptance and the resulting database of cases make the
study of the Vienna Convention not only academically interesting, but practically
relevant.






CHAPTER 1

STANDARD TRADE TERMS

INTRODUCTION

International sale contracts commonly contain abbreviations such as CIF (cost, insur-
ance, freight), C&F (cost and freight), FOB (free on board) and FAS (free alongside
ship). These abbreviations are trade terms which define the obligations of the seller
and the buyer as regards the point of delivery, procurement of transport documents,
contract of insurance, and other documents necessary for the export and import of
cargo. Trade terms are largely a product of mercantile custom which have now been
assimilated into English law.

Trade terms, primarily devised for mercantile convenience, over time came to be
variously interpreted. CIF contracts, for instance, were often misconstrued as contracts
for the delivery of goods at the port of arrival since they named the port of destination.
In order to reduce misunderstandings, international organisations, such as the Inter-
national Chamber of Commerce (ICC), set out to standardise the rules of interpretation
of these terms. The first set of rules, known as INCOTERMS (International Rules for the
Interpretation of Trade Terms), was published in 1936. Since then, the ICC has period-
ically introduced new terms and revised existing trade terms to accommodate new
modes of transport and emerging trade practices such as electronic transmission of
transport documents. The latest version was published in 2000." It is understood that
the ICC is currently working on a version of INCOTERMS to handle electronic presen-
tation of documents.” INCOTERMS have to be specifically incorporated in the contract
by the parties. Where the parties have failed to do this and the contract is governed
by English law, interpretation of these trade terms in English law is relevant.

Though there are a variety of terms in common use, it is beyond the scope of this
chapter to provide a full examination of them all. Instead, a lengthy discussion of CIF
and FOB terms is provided since these terms are commonly used in contracts involv-
ing sea carriage and most export cargo is transported by sea. The chapter focuses
largely on the interpretation of CIF and FOB terms and their variants, such as FOB
with additional services, FAS and C&F, under English law,? before providing an out-
line of the rules of interpretation under INCOTERMS 2000. The chapter concludes
with an overview of other trade terms contained in INCOTERMS 2000.

1 As the ICC itself admits, compared with the 1990 version of INCOTERMS, the 2000 version
effects few changes (see Introduction to INCOTERMS). The changes are to reflect trade prac-
tice. Substantial changes are made in relation to three terms — FAS, DEQ (delivered ex quay)
and FCA (free carrier). Under FAS and DEQ, customs clearance and payment of duty obliga-
tions have been changed; and in relation to FCA loading and unloading obligations. (Note that
the 1990 INCOTERMS instituted important changes — firstly, the replacing of C&F with CFR
(cost and freight) and the acceptability of electronic documentation.)

2 Note that the ICC has produced a supplement to the Uniform Customs and Practices for
Documentary Credit which addresses electronic presentation of documents. See Chapter 15
(pp 502-3) for further on this. Attention must also be drawn to INCOTERMS 1990 which enables
parties, if they agree, to use electronic equivalents of paper documents such as invoices.

3 As and where relevant reference is made to the Sale of Goods Act 1979. What is said in rela-
tion to CIF and FOB contracts under English law equally applies to most Commonwealth
countries — eg, India, Australia, and Malaysia. See also Sassoon, ‘Application of FOB and CIF
sales in common law countries’ [1981] ETL 50.
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EX WORKS

Ex works is the most convenient trade term for the seller. Under an ex works sale
contract, the seller undertakes to have the goods available for collection by the buyer
at the seller’s premises — for instance, factory, warehouse or mine. As to whether the
seller is obliged to pack the goods for export or for taking delivery of the goods,
this has to be determined from the terms of agreement. It is likely that the contract
stipulates that the seller is to pack the goods for export at the buyer’s expense.*

Where the parties have incorporated Ex Works INCOTERMS 2000, the seller is
required to provide ‘at his expense packaging ... required for the transport of the
goods, to the extent that the circumstances relating to the transport (for example,
modalities, destination) are made known to the seller before the contract of sale is
concluded’ (A9 Ex Works). This undertaking is imposed on the seller only where it is
not usual for the particular trade to make the goods available unpacked.

As for carriage of cargo, insurance cover, obtaining export licences and import
licences, the arrangements have to be made by the buyer. Under INCOTERMS 2000,
the seller will be required to render any assistance in obtaining an export licence at the
buyer’s request, risk and expense. The buyer is likely to ask the seller’s help where, for
instance, he is unfamiliar with the bureaucratic procedures in the seller’s country, or
the seller is registered with the relevant authorities for obtaining an export licence.

CIF CONTRACTS

CIF is, perhaps, one of the most popular of the trade terms used in international sale
contracts where sea carriage is envisaged. ‘It is,” as Lord Wright observed in Ross T
Smyth and Co Ltd v TD Bailey, Son and Co,” ‘a type of contract which is more widely and
more frequently in use than any other contract used for purposes of sea-borne com-
merce. An enormous number of transactions, in value amounting to untold sums, are
carried out under CIF contracts’ (at p 67).

What is a CIF contract?

CIF stands for cost, insurance, freight. The price of goods in CIF contracts is inclusive
of freight (consideration, reward payable in respect of carriage of cargo from loading
point to point of discharge) and insurance costs to the destination specified by the
contract. A CIF contract, as Scrutton J said in Arnhold Karberg v Blythe, Green, Jourdain
and Co,° is not a contract that goods shall arrive, but a contract to supply goods that
comply with the contract of sale, and to obtain a contract for carriage and contract of
insurance (at p 388).

CIF contracts are generally attractive to both seller and buyer. As far as the seller is
concerned, he can charge a higher price taking into account the extra services — that is,
obtaining shipping space and insurance — he provides. His margin of profit in a CIF
contract could be substantially higher than in an FOB contract since he may be able to

4 Commercial Fibres (Ireland) Ltd v Zabaida [1975] 1 Lloyd’s Rep 27.
5 [1940] 3 All ER 60.
6 [1915] 2 KB 379.
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obtain reasonable rates for freight and insurance depending on the prevailing eco-
nomic conditions. The seller usually gets paid for the goods before their arrival at
destination, since payment for goods in CIF contracts often takes place when the
documents (that is, invoice, insurance policy and bill of lading) are tendered to
the buyer, or to the bank in the event of a documentary credit arrangement between
the seller and the buyer. However, it must be noted that payment does not always
take place against tender of documents. The parties may have agreed to deferred
payment credit — for example, providing for payment 30 days from the date of bill of
1ading.7 The attractiveness of a CIF contract, as far as the buyer is concerned, is that he
does not have to undertake the task of finding shipping space or insurance, which
may be all the more difficult in a foreign country due to unfamiliarity with local
business practices. Of course, the buyer could appoint an agent in the country of
export to undertake the tasks of obtaining shipping space and insurance cover, but
this assumes that the costs of an agent can be covered, or a reliable and trustworthy
agent can be found for a reasonable remuneration. The risk of any increases in trans-
portation and insurance costs also remains with the seller. Further, the goods do not
have to be paid for until the relevant documents are tendered. Once the necessary
documents are acquired, he is able to sell the goods to a third party on the strength of
the documents. The buyer also acquires the right to sue the carrier, under the Carriage
of Goods by Sea Act 1992, with the transfer of the bill of lading.®

Interestingly, the use of CIF and FOB terms is closely linked to the economic
climate of a country — in particular, developing countries. Where foreign currency
(that is, hard currency such as US dollars, German Euros) reserve is healthy in a
developing country, importing merchants do not hesitate to contract on CIF terms.
Where this is not the case, they prefer FOB terms, since it will result in a saving of
freight and insurance payable to the seller in hard currency under a CIF contract.
Some countries, such as Colombia, Algeria, Pakistan and Iran, prohibit imports on
CIF terms.’

Judicial definition of a CIF contract

CIF contracts have been judicially defined in a number of cases.® The best definition
provided in modern times is perhaps that of Lord Atkinson in Johnson v Taylor Bros"!
who described a CIF contract as follows:

... when a vendor and purchaser of goods . . . enter into a CIF contract . . . the vendor in
the absence of any special provision to the contrary is bound by his contract to do [the
following]. First, to make out an invoice of the goods sold. Secondly, to ship at the port
of shipment goods of the description contained in the contract. Thirdly, to procure a
contract of affreightment under which the goods will be delivered at the destination
contemplated by the contract. Fourthly, to arrange for an insurance upon the terms
current in the trade which will be available for the benefit of the buyer. Fifthly, with
all reasonable despatch to send forward and tender to the buyer these shipping

See Chapter 15. See also Vitol SA v Norelf Ltd [1993] 2 Lloyd’s Rep 301.
See Chapter 6, pp 190-3 below.
See International Union of Marine Insurance (IUMI) 1994 list. Website www.iumi.com.

See Ireland v Livingstone (1872) LR 5 HL 395; Biddell Brothers v E Clemens Horst Co [1911] 1 KB
934; Ross T Smyth and Co Ltd v TD Bailey, Son and Co [1940] All ER 60.

11 (1920) 122 LT 130.

_
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documents, namely, the invoice, bill of lading and policy of assurance, delivery of
which to the buyer is symbolic delivery of the goods purchased, placing the same at the
buyer’s risk and entitling the seller to payment of their price . . . if no place be named in
the CIF contract for the tender of the shipping documents they must prima facie be
tendered at the residence or the place of business of the buyer [at p 155].

The above definition is what may be called a standard CIF contract. According to
Lord Atkinson’s definition, the seller is required to ship goods at the port of shipment
in a CIF contract. However, this is not always the case. It is possible for the seller to
contract on CIF terms for goods that are already afloat.”” This may be achieved in a
number of ways. For instance:

(a) the seller may have shipped the goods prior to the sale hoping to find purchasers
while the cargo is on the high seas. In other words, the ship is a floating ware-
house. This is not uncommon in the oil and grain trade. Sellers prefer this mode of
dealing with goods since they can take advantage of price fluctuations. It is likely
that the seller in such cases has chartered a ship to transport his cargo (that is,
hired the use of a vessel for named voyages or for a period of time) and obtained a
number of bills of lading from the shipowner with the intention of transferring
them to the purchasers;"

(b) the seller may have purchased the goods from a third party."

The parties who have contracted on CIF terms may have varied some of the obliga-
tions undertaken by them. There may be a clause in the contract stating that the seller
is to retain the risk in the goods even after payment for the goods. The general rule
seems to be that where a contract is expressed to be on CIF terms, it should be
construed as a CIF contract, and clauses that are repugnant to the central obligations
of a CIF contract are to be disregarded. Law and Bonar Ltd v British American Tobacco
Ltd" is an illustration of this approach. The contract of sale in this case was on CIF
terms, but it also contained a clause stating that the risk was to remain with the sellers
until actual delivery to the buyers. The clause was held to be inapplicable.

It is also possible that a contract expressed to be on CIF terms may contain clauses
that suggest that the parties never intended to contract on CIF terms. In this case, the
nature of the contract would change.'® In Comptoir d’Achat et de Vente Boerenbond Belge
SA v Luis Ridder Limitada (The Julia),"” the sellers (in the Argentine) sold 500 tons of rye
CIF Antwerp to the buyers (in Belgium). The contract contained, amongst others, the
following terms:

(a) payment was to be made in exchange for bills of lading and /or delivery order and
policies and/or certificates of insurance;

12 Hindley and Co Ltd v East Indian Produce Co Ltd [1973] 2 Lloyd’s Rep 515.

13 See Chapters 5 and 6.

14 Hindley and Co Ltd v East Indian Produce Co Ltd [1973] 2 Lloyd’s Rep 515.

15 (1916) 115 LT 612.

16 This applies equally to cases where other standard terms are used. Clauses in the contract may
indicate a contrary intention thus displacing the trade term expressed in the contract. See
Scottish & Newcastle International Ltd v Othon Ghalanos Ltd [2008] 1 Lloyd’s Rep 462 (a contract
stating that delivery was to be ‘CFR Limassol’) where the Court found that all the indicia of an
FOB contract were present since the contract stated that the proforma invoice and the final
invoices were to show the FOB price and the buyers had agreed the freight rate with the
shipping line’s agents in Cyprus. See ‘FOB Contracts’ below.

17 [1949] 1 ALl ER 269.



Chapter 1: Standard Trade Terms 9

(b) condition of the grain was to be guaranteed on arrival; and

(c) any deficiency in the weight of the arrived cargo below that stated in the bill of
lading was to be paid for by the sellers.

A cargo of 1,120 tons of rye was shipped and a delivery order addressed to M/s
Van Bree of Antwerp (cargo superintendents for the sellers) was sent to the buyers.
Delivery orders are generally used where cargo has been shipped under one bill
of lading and the buyer has bought only a part of the cargo. The delivery order
requested Van Bree to release 500 tons of the cargo on arrival. The delivery order
contained an endorsement by Van Bree, who undertook to honour the request. The
buyers paid the price against the delivery order. The buyers, however, did not receive
the cargo. While the cargo was at sea, Belgium was invaded by the Germans and the
cargo re-routed to Lisbon, where it was sold. The buyers demanded the return of the
money they had paid for the cargo, on the basis that there had been a total failure of
performance. At first instance, it was held that there was no failure of performance,
since the buyers had obtained something of commercial value — namely, the delivery
order. The judgment was affirmed by the Court of Appeal with three of the judges
dissenting. In the House of Lords, judgment was given for the buyers on the basis that
even though the contract was expressed to be on CIF terms, it could not be construed
as a CIF contract on reading all the terms of the contract, since the sellers never
intended to part with property to the goods until the moment of delivery. As Lord
Porter said:

The strict form of a CIF contract may, however, be modified: a provision that a delivery
order may be substituted for a bill of lading or a certificate of insurance for a policy,
would not . . . make the contract concluded upon something other than on CIF terms,
but in deciding whether it comes within that category or not, all the permutations and
combinations of provision and circumstances must be taken into consideration. Not
every contract which is expressed to be a CIF contract is such . .. The true effect of all
its terms must be taken into account, though, of course, the term CIF must not be
neglected . ..

The object and the result of a CIF contract is to enable sellers and buyers to deal with
cargoes or parcels afloat and to transfer them freely from hand to hand by giving
constructive possession of the goods which are being dealt with. Undoubtedly, the
practice of shipping and insuring produce in bulk is to make the process more difficult,
but a ship’s delivery order and a certificate of insurance transferred to or held for a
buyer still leaves it possible for some, though less satisfactory, dealing with the goods
whilst at sea to take place. The practice adopted between buyers and sellers in the
present case renders such dealing well nigh impossible. The buyer gets neither property
nor possession until the goods are delivered to him at Antwerp, and the certificate of
insurance, if it endures to his benefit at all except on the journey from ship to ware-
house, has never been held for or delivered to him. Indeed, it is difficult to see how a
parcel is at the buyer’s risk when he has neither property nor possession except in such
cases . . . obtained by attornment of the bailee to him.

The vital question . . . is whether the buyers paid for the documents as representing the
goods or for the delivery of the goods themselves. The time and place of payment are
elements to be considered but by no means conclusive of the question: such consider-
ations may ... indicate a payment in advance, or ... payment postponed until the
arrival of the ship, though property . . . or risk have passed to the buyer whilst the goods
are still at sea . . . the whole circumstances have to be looked at and where . . . no further
security beyond that contained in the original contract passed to the buyers as a result of
payment, where the property and the possession remained in the sellers at Antwerp,
where the sellers were to pay for the deficiency in bill of lading weight, guaranteed
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condition on arrival and made themselves responsible for all averages, the true view . ..
is that it is not a CIF contract even in a modified form but a contract to deliver at
Antwerp [at pp 275-6].

The crucial question in The Julia®® was whether the delivery order had imparted any
rights of control over the cargo to the buyers. In the circumstances, the delivery order
was a merchant’s delivery order (an order from the merchant to his agent to release
the cargo on arrival) which did not give any property rights to the goods. Had the
delivery been a ship’s delivery order, the conclusion may have been different."”

Further, in this case, the seller undertook to guarantee the quantity as well as the
condition of the cargo on arrival, suggesting thereby it was an arrival contract (often
called ‘ex ship’).*” In other words, the contract was one for delivery of goods at the
named port. Symbolic delivery of the goods™ had not taken place when the delivery
order was tendered to the buyers. The sellers had to refund the money paid by the
buyers.

Is a CIF contract simply a sale of documents?

Since the goods can be paid for and sold on the strength of the documents, it is
commonly said that a CIF contract is nothing more than a sale of documents. Judicial
support for this is to be found in the statement of Scrutton J in Arnhold Karberg
v Blythe, Green, Jourdain and Co:*

... the key to many of the difficulties arising in CIF contracts is to keep firmly in mind
the cardinal distinction that a CIF sale is not a sale of goods but a sale of documents
relating to goods. It is not a contract that goods shall arrive, but a contract to ship goods
complying with the contract of sale, to obtain, unless the contract otherwise provides,
the ordinary contract of carriage to the place of destination, and the ordinary contract of
insurance of the goods on that voyage, and to tender these documents against payment
of the contract price. The buyer then has the right to claim the fulfilment of the contract
of carriage, or, if the goods are lost or damaged, such indemnity for the loss as he
can claim under the contract of insurance. He buys the documents, not the goods,
and it may be that under the terms of the contracts of insurance and affreightment he
buys no indemnity for the damage that has happened to the goods. This depends on
what documents he is entitled to under the contract of sale. In my view, therefore, the
relevant question will generally be not ‘what at the time of declaration or tender of
documents is the condition of the goods?’ ... but ‘what at the time of tender of the
documents, was the condition of those documents as to compliance with the contract of
sale?’ [at p 388].

The above statement, however, was expressly rejected by Bankes and Warrington L]J
in the Court of Appeal, who said that the correct description of a CIF contract is that it
is a contract for the sale of goods to be performed by the delivery of documents (at
p 495). It may, however, be possible to find some support for Scrutton ]’s statement
that a CIF contract is nothing more than a sale of documents, since a number of legal
rights and liabilities attach to the documents. For instance, the buyer’s obligation to

18  Ibid.

19 See ‘Delivery order — a good substitution?’, pp 16-17 below.

20 See ‘CIF and arrival contracts’, pp 31-2 below.

21 Johnson v Taylor Bros (1920) 122 LT 130.

22 Arnhold Karberg and Co v Blythe, Green, Jourdain and Co [1916] 2 KB 379.
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pay against the tender of documents,” and the right to reject a bad tender of docu-
ments,* suggest that documents do play an important role in CIF contracts. Though
the importance of documents cannot be denied, it should be emphasised that they
assume their importance by virtue of the contract of sale. As stated by the Court of
Appeal in Arnhold Karberg,” a CIF contract is a sale of goods that is performed by the
delivery of the documents.

The duality of obligations of a seller in a CIF contract — namely obligations in
respect of goods which are the subject matter of the contract and tender of documents
covering the goods — was reiterated in Hindley and Co Ltd v East Indian Produce Co Ltd.*
In this case, the sellers sold to the buyers a cargo of jute on C&F terms. The sellers
bought the goods from a third party and tendered the bill of lading (obtained from the
third party) to the buyers. On arrival, it was found that no goods had been shipped.
The sellers submitted that they were not liable to the buyers, since a contract of sale
on C&F and CIF terms was a sale of documents and performance took place with
delivery of the documents. The bill of lading they had tendered appeared, on the face
of it, to be regular, and on this they had also relied. Further, they did not ship the
goods — they were merely parties in a string of sales and were in no way connected to
events that led to the issue of a bill of lading in the absence of goods on board the ship.
Kerr J, referring to passages in Arnhold Karberg and Co v Blythe, Green, Jourdain and Co”
and Biddell Brothers v E Clemens Horst Co,® found for the buyers and said it is an
oversimplification to perceive a CIF contract as a sale of documents. It is instead a
contract for the sale of goods to be performed by the delivery of documents. He also
could not see any grounds in the face of clear statements found in cases as well as
textbooks for distinguishing a seller who is the shipper from one who is not. In the
words of Kerr J:

... it follows from all these passages — and is indeed a matter of elementary law — that a
C&F or CIF contract is to be performed by the tender of documents covering goods
which have been shipped either by the seller or by someone else in accordance with
the terms of the contract. If no goods have in fact been shipped the sellers have not
performed their obligation. I cannot see any basis for the distinction which the sellers
here seek to draw between a seller who is the shipper and a seller who is not the shipper.
At the date of the contract it may well be unknown which means of performance the
particular seller will employ, and in an ordinary CIF or C&F contract, as in the present
case, there will be nothing in the contract which restricts his choice between the
alternative methods of performance [at p 518].

Duties of the seller under a CIF contract

The seller is under an obligation to ship goods that correspond to the contract descrip-
tion at the port of shipment. Under s 13 of the Sale of Goods Act 1979, where a sale
took place by description, it was an implied condition that the goods would correspond

23 See Manbre Saccharine v Corn Products Co [1919] 1 KB 189.
24  See Kwei Tek Chao v British Traders and Shippers Ltd [1954] 1 All ER 779.

25  Arnhold Karberg and Co v Blythe, Green, Jourdain and Co [1916] 1 KB 495. See also Odeke, ‘The
nature of a CIF contract — is it a sale of documents or a sale of goods?’ [1993] Journal of
Contract Law 158.

26 [1973] 2 Lloyd’s Rep 515.
27 [1916] 1 KB 495, at pp 513-14.
28 [1911] 1 KB 214, at p 220.
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to that description. So, where the goods did not match the description, the buyer
(regardless of whether he was dealing as a consumer or a non-consumer) could reject
the goods and obtain damages.”

Terms relating to packaging or the date of shipment are generally regarded as part
of the description of the goods. In Manbre Saccharine Co v Corn Products,* the contract
was for the sale of starch in 280 Ib bags. The cargo was shipped partly in 280 Ib bags,
and partly in 140 lb bags. The sellers argued that the packing of the goods was not a
material part of the bargain. However, the court held that the packaging was a part of
the description of the goods, and the sellers were in breach of shipping goods that did
not correspond to the contract description:

It is clear that such words were an essential part of the contract requirement. They
constitute a portion of the description of the goods. The size of bags may be important
to a purchaser in view of sub-contracts or otherwise. If the size of the bags was imma-
terial, I fail to see why it should have been so clearly specified in the contract. A vendor
must supply goods in accordance with the contract description, and he is not entitled to
say that another description will suffice for the purposes of the purchaser [at p 207].

As for time of shipment, it is regarded as part of the description of the goods. Since it
is a condition, the buyer cannot only repudiate the contract, but also obtain damages.
In Bowes v Shand,* the contract was for a shipment of rice from Madras, shipment to
take place during March and/or April 1874. Part of the cargo was shipped in Febru-
ary and the rest in March. The court held that the parties had contracted to buy rice
shipped during March/April and the buyers were not bound to take rice shipped
during February since it was not the same article for which they had bargained. As
Lord Blackburn said:

... to adopt an illustration which was used a long time ago by Lord Abinger, and which
always struck me as being a right one, that it is an utter fallacy, when an article is
described, to say that it is anything but a warranty or a condition precedent that it
should be an article of that kind, and that another article might be substituted for it.
As he said, if you contract to sell peas, you cannot oblige a party to take beans. If the
description of the article tendered is different in any respect it is not the article bar-
gained for, and the other party is not bound to take it. I think in this case what the
parties bargained for was rice, shipped at Madras or the coast of Madras. Equally good
rice might have been shipped a little to the north or a little to the south of the coast of
Madras . . . and probably equally good rice might have been shipped in February as was
shipped in March, or equally good rice might have been shipped in May as was shipped
in April, and I dare say equally good rice might have been put board another ship as
that was put on board the Rajah of Cochin. But the parties have chosen, for reasons best
known to themselves, to say: We bargain for rice, shipped in this particular region,
at that particular time, on board that particular ship, and before the defendants can
be compelled to take anything in fulfilment of that contract it must be shown not
merely that it is equally good, but that it is the same article as they have bargained
for — otherwise they are not bound to take it [at p 480].

The reason for regarding time of shipment as a part of the description of the goods
can be explained in terms of the crucial role that time plays in mercantile contracts.

29 The position has changed in relation to non-consumer sales due to amendments to s 13
introduced by s 15A of the Sale and Supply of Goods Acts 1994, on which, see ‘Right of
rejection’, pp 28-9 below.

30 [1919] 1 KB 189.

31 [1877]2 AC 433.
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Generally speaking, time, for both the seller and the buyer, is important for sorting
out payment arrangements. It is also possible that time may be important for the
buyer who may wish to fulfil his contractual obligations with other parties. To quote
Lord Cairns:

... merchants are not in the habit of placing upon their contracts stipulations to which
they do not attach some value and importance, and that alone might be a sufficient
answer. But, if necessary, a further answer is obtained from two other considerations. It
is quite obvious that merchants making contracts for the purchase of rice, contracts that
oblige them to pay in a certain manner for the rice purchased, and to be ready with the
funds for making that payment, may well be desirous both that the rice should be
forthcoming to them not later than a certain time, and also that the rice shall not be
forthcoming to them at a time earlier than it suits them to be ready with the funds for its
payment ... There is still another explanation ... these contracts were made for the
purpose of satisfying and fulfiling other contracts . . . made with other persons, and it is
at least doubtful whether ... made in another form, or a contract made without this
stipulation as to the shipment during these months, would have been a fulfilment of
those other contracts which they desired to be in a position to fulfil [at p 463].

Though Bowes v Shand® was decided before the Sale of Goods Act 1893, subsequent
cases have acknowledged that the time of shipment is a part of the description of the
goods and is within s 32 of the Sale of Goods Act.*

Section 13, as stated earlier, is affected by the new s 15A introduced by the Sale
and Supply of Goods Act 1994. According to s 15A, where the breach is so slight that it
would be unreasonable for the buyer to reject the goods, and the buyer does not deal
as a consumer, the breach is not to be treated as a breach of condition, but may be
treated as a breach of warranty.

As regards packaging, in some circumstances, it is possible that the breach may be
trivial enough to be treated as a breach of warranty — for instance, where goods are
packed in polyethylene bags of adequate strength instead of the hessian bags stipu-
lated in the contract. As for time of shipment, it is difficult to see when a breach will
be regarded as slight given that time is of the essence in most commercial contracts.

The seller may meet his obligation of shipping goods at the port of shipment in
one of a number of ways. The most obvious is where he actually loads such goods at
the port of shipment. Alternatively, he may allocate to the contract goods from a bulk
that he has already shipped, or he may buy goods that are already afloat from a third
party and allocate them to the contract.* It is not uncommon to find the second and
third methods of allocation of cargo in the sale of commodities, such as coffee and oil,
which are subject to rapid price fluctuations.

It is quite common in international sales contracts for the buyer to ask the seller to
provide a notice of appropriation. Appropriation attaches the goods to the contract.
The notice of appropriation, which normally identifies the goods, the quantity and
name of the ship, serves a number of purposes: for example, the buyer can calculate
the date of the arrival of the goods and arrange for their collection, or sub-sell them
should he wish to. Since the buyer uses the notice of appropriation to perform his
obligations in respect of others, the law requires that the seller comply with the terms
of the notice of appropriation. The buyer is entitled to reject where there is a breach of

32 (1877) 36 LT 857; [1877] 2 AC 433.
33  See Aron (]) and Co v Comptoir Weigmont (1921) 37 TLR 879.
34 See PJvan der Zijden Wildhandel NV v Tucker and Cross Ltd [1975] 2 Lloyd’s Rep 240.
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the notice of appropriation requirements. In Société Italo-Belge pour le Commerce et
I'Industrie v Palm and Vegetable Oils (Malaysia) Sdn Bhd (The Post Chaser),” the contract
provided that ‘Declaration of ship to be made to buyers in writing as soon as possible
after vessel’s sailing’. The bill of lading was dated 6 December 1974 but the declar-
ation was sent in January 1975. No protest was made by the buyer, who sold the
goods to Conti. Conti sold the cargo to Lewis and Peat, Lewis and Peat to ICC and
ICC to NOGA. The notice of appropriation was passed up the string to NOGA who,
on 14 January, rejected it. According to Goff ], the declaration of ship:

... constituted an essential step in the seller’s performance of his contractual obliga-
tions. It is, moreover, an important step; because, once such a declaration is made, the
buyer can then appropriate goods from the ship so declared in performance of his
obligations to a particular sub-buyer to whom he has already agreed to sell goods of the
same contractual description. In these circumstances, since traders must wish to balance
their books, it is not surprising to find the Board of Appeal stating that ‘traders attach
great importance to the necessity of passing on all such notices without delay’, that is,
normally on the day when such notice is received [at p 699].

The phrase “as soon as possible” also indicated that speedy declaration was important.
As for the lack of protest from the buyer, this was not seen by the court as giving rise
to an unequivocal representation that they had waived their rights.

Once given, the seller cannot revoke the appropriation, unless the contract pro-
vides for this possibility. So, where the seller erroneously made a wrong declaration
of ship, the buyer will be well within his rights to reject the cargo; for instance, where
the buyer rejected the goods since the notice of appropriation declared the Iris,
whereas the cargo was on the Triton.*® The contract may provide for correction of
errors on the notice of appropriation. The wording of the clause will determine the
corrections allowed.”

The seller would fulfil his obligation to ship the goods only where they have
actually been placed on board the ship. It is not sufficient if he shows that he has left
the goods with the shipowner to be loaded at a later time.*

Duty to procure and prepare documents

The seller is under a duty to procure and prepare proper shipment documents. In
the absence of express provisions regarding documents, the seller must prepare an
invoice, and obtain bill(s) of lading and an insurance policy or policies. Where the
contract requires documents such as pre-shipment inspection certificates, certificates
of quality, or certificates of origin, the seller must obtain these.

Invoice

The seller in a CIF contract is under an obligation to tender to the buyer an invoice
‘debiting the consignee with the agreed price (or the actual cost and commission, with

35 [1981] 2 Lloyd’s Rep 695.
36 See Grain Union SA Antwerp v Hans Larsen A/S Aalborg (1933) 38 Com Cas 260.

37 See Warren Import Gesellschaft, Krohn and Co v Alfred C Toepfer [1975] 1 Lloyd’s Rep 322 and
Kleinjan and Holst NV v Bremer Handelsgesellschaft MbH [1972] 2 Lloyd’s Rep 11.

38 See ‘Bill of lading’, pp 15-16 below.
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the premiums of insurance, and freight, as the case may be), and giving him credit for
the amount of the freight which he will have to pay the shipowner on actual deliv-
ery”.*” The seller will give credit on freight to the buyer where freight is to be paid on
delivery, as opposed to advance (or prepaid) freight, under the terms of the contract
of carriage.”’

Bill of lading

As for the bill of lading,* the seller must ensure that it is transferable so that the
buyer can sell the goods during transit. He must also obtain a shipped bill of lading.
A ‘received for shipment’ bill of lading will be insufficient, since the buyer will not
know whether or not the goods are on board ship. In Diamond Alkali v Bourgeois,* the
bill of lading said that the goods had been received for shipment. The court held that
this was not a proper bill of lading for the purposes of a CIF contract. It was a mere
receipt.

The bill of lading must be clean® - that is, it must not contain any reservations
entered by the carrier as to the apparent condition of the goods, or packing of the
goods. The reason for the insistence on a clean bill of lading is because the buyer in a
CIF contract pays for the goods against the strength of the documents. A clean bill of
lading strongly indicates that the goods have been received in good order by the
shipowner. The shipowner does not examine the contents of the package, and it is
possible that the buyer, on arrival, discovers that the goods do not answer the contract
description, or are not of satisfactory quality. In this event, the buyer can always bring
an action against the seller for breach of s 13 or s 14 of the Sale of Goods Act 1979.
Also, where the contract is financed by documentary credit, the banks would normally
insist on a clean bill.*

The bill of lading must cover the entire voyage — that is, from the port of shipment
to the port of destination. In Landauer and Co v Craven and Speeding Bros,* 400 bales of
hemp were sold CIF. The seller had the option of shipping the goods from either the
Philippines or Hong Kong. The goods were shipped from the Philippines to Hong
Kong where they were transferred to a new ship bound for London. The bill of lading
was from Hong Kong to London, and the insurance policy from the Philippines to
London. It was held that the bill of lading was not a proper bill, since the buyer could
not sue for damage to the goods without a bill of lading covering the voyage from the
Philippines to Hong Kong. It was argued that the insurance policy that covered the
entire voyage from the Philippines to London could supplement the bill of lading. It
was held that an insurance policy was insufficient, since the damage to the goods
could be of a kind that was not covered by insurance.

The shipment date must be correct on the bill of lading. This is regarded as a term
of major importance — that is, a condition of the contract. So, where a bill of lading

39 See Ireland v Livingstone (1872) LR 5 HL 395, at p 406.

40 See Chapters 7 and 8.

41 See Chapter 6.

42 [1921] 3 KB 443.

43 For an interesting case, see The Galatia [1980] 1 All ER 501.

44  See Chapters 6 and 15.

45 [1912] 2 KB 94. See also Hansson v Hamel and Horley Ltd [1922] 2 AC 36.
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shows a wrong date through genuine error, the buyer will be able to reject the
documents.*

Delivery order — a good substitution?

The parties may agree to substitute the bill of lading with a delivery order. Delivery
orders are generally used where cargo has been shipped under one bill of lading, and
the buyer has bought only part of the cargo. The question of whether the delivery
order is a good substitution for a bill of lading depends on the nature of the delivery
order. A delivery order that is addressed to a person in possession of the goods
(generally, the shipowner) who undertakes to deliver to the buyer or order, will be
regarded as a valid substitution. It is regarded as an acceptable substitute since it
gives the buyer control over the goods. Where the delivery order does not enable the
buyer to exercise control over the goods, it is not recognised as a good replacement for
a bill of lading. So, an order addressed to a party not yet in possession of the goods is
not a good substitution, since it is possible that the party to whom the order is
addressed might never obtain possession of the goods — for instance, where the goods
are lost. Similarly, an order to the seller’s agent instructing the agent to deliver to the
seller’s order is not a good substitution, since the seller still retains control over the
goods. In Warren Import Gesellschaft, Krohn and Co v Internationale Graanhandel Thegra
NV,¥ the delivery order was addressed to the agents of the charterers, who were an
associate company of the sellers. The buyers refused to accept the delivery orders on
the basis that they were addressed to the sellers’ agent, and were, therefore, not ship’s
delivery orders. The court held that the delivery orders were insufficient substitutions
for two reasons: first, they were addressed to persons who were not yet in possession
of the goods, and secondly, there was no undertaking on the part of anyone that the
goods would be delivered to the buyers. In other words, there was no indication
in the delivery orders that the buyers were to be placed in a position of control over
the goods.

Kerr J also explained the role of delivery orders in CIF sales and the qualities they
must possess in order to be effective replacements for bills of lading as follows:

It is trite law that it is a fundamental feature of [CIF] contract, since it required the buyer
to pay the price against documents . . . that he should so far as possible obtain control
over the goods by means of the documents . . . where a CIF contract entitles the seller to
tender delivery orders instead of bills of lading, so as to enable him to split cargoes . . .
the contract should prima facie be so construed that these objects, although they cannot
be attained in full, are nevertheless attained as far as possible. I therefore consider that
an option to tender delivery orders instead of bills of lading in a CIF contract should
prima facie be interpreted as intended to confer upon the buyer control over the goods
covered by the delivery order, even though falling short of ownership, and also some
rights against the person in possession of the goods, even though falling short of the
rights conferred by the transfer of bills of lading. These objects can in practice be
achieved in two main ways so as to overcome, so far as possible, the shortcomings of
delivery orders in comparison with bills of lading, viz, they are non-transferable docu-
ments of title and that they are a mere transfer of the goods and will not transfer

46 See James Finlay and Co v Kwik Hoo Tong HM [1929] 1 KB 400. See also Proctor & Gamble
Philippine Manufacturing Corp v Becker [1988] 2 Lloyd’s Rep 21.

47 [1975] 1 Lloyd’s Rep 146.
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contractual rights against the carrier. First, these objects can be achieved by the person
in possession being ordered by the sellers to deliver the goods to the buyer and the latter
thereupon attorning to the buyer. Secondly, they can be achieved by a direct undertak-
ing by the person in possession to deliver the goods to the buyer or to his order. In either
event, the person in possession could of course effect the attornment or give the under-
taking through a duly authorised agent. Both these objects can be achieved by means of
documents which are loosely described as ‘delivery orders’, albeit in some cases loosely.
On the other hand, a document which is not addressed to or issued to a person who is
then in possession of the goods, or which does not contain an undertaking by the person
in possession of the goods to hold the goods for, or to deliver them to, the buyer or his
order, would fail to achieve an essential object of a CIF contract, even though it can also
be described as a ‘delivery order’. Prima facie, therefore, in the absence of language
evidencing a contrary intention, the latter class of documents should be held to be an
insufficient tender under a CIF contract [at pp 153-54].

It must be emphasised that a delivery order of the right kind will be a good substitu-
tion only where the parties have agreed to such a substitution. Where there is no
agreement between the parties, the tender of a delivery order for a bill of lading, even
if it imparts control over the goods to the buyer, is not a good tender, and the buyer
will be able to reject the documents.

Insurance

The seller under a CIF contract must obtain insurance cover and tender the insur-
ance documents to the buyer. In the absence of express contractual provisions, the
seller must obtain a valid policy on terms that are current in the trade for the benefit
of the buyer from reputable insurers for the transit contemplated by the contract,
and the particular cargo. Where the seller fails to obtain insurance cover, or does not
obtain adequate insurance cover, the goods will be at the risk of the seller. For
instance, in Lindon Tricotagefabrik v White and Meacham,”® the seller who did not
obtain insurance cover for the entire transit was unsuccessful in obtaining the price
of the goods when they were stolen while awaiting delivery to the buyer’s correct
address.

Kind of cover and amount of cover

The contract of sale might stipulate the kind of cover that the seller is to obtain. Where
there are no express stipulations, the seller must obtain insurance on terms that are
current in the trade. So, the question of whether he should obtain, for instance, a
policy covering ‘all risks” (known as ‘all risks” cover) or a policy covering risks other
than ‘capture, seizure and detention’ (known as ‘free of capture, seizure and deten-
tion” cover) is a question of fact to be determined by taking into account the kind of
cargo, the route of the voyage, and the practices that are accepted as usual in that
particular trade. If it is usual to obtain “all risks’ cover in the trade, the seller would be
in breach for not obtaining such cover* and the buyer would be able to reject the
documents when tendered by the seller.”

48 [1975] 1 Lloyd’s Rep 384.
49  See Borthwick v Bank of New Zealand (1900) 17 TLR 2; (1900) 6 Com Cas 1.
50 See ‘Right of rejection’, pp 28-9 below.
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As for the amount of cover, it must be for a reasonable value of the goods. The
question of what constitutes reasonable value is very much a question of fact to be
calculated in terms of the value of the goods at the time of shipment. However, it is
possible to stipulate that the amount of cover must include freight charges and a
percentage of the expected profits.”

Insurance to cover subject matter of sale and entire transit

The insurance obtained by the seller must cover only those goods that have been sold
by him to the buyer. In other words, the insurance must cover only those goods
mentioned in the shipping documents — that is, the bills of lading. Where the seller
obtains an insurance policy that covers not only the buyer’s goods, but also goods
belonging to others, the seller will be in breach of his obligations under a CIF con-
tract.”® The reason why this is regarded as a breach is that, in the event of a claim, the
many rights flowing from the insurance policy could assume a complexity that may
be difficult to deal with.”

The insurance must cover the entire transit that is envisaged by the contract of
sale. Where the insurance covers only part of the voyage, the buyer will be able to
reject the documents upon tender.™

Policy

The seller is under an obligation to tender an insurance policy under a CIF con-
tract. Anything short of an insurance policy is insufficient to discharge the seller’s
obligation to tender a policy. In other words, a substitution of an insurance policy by
documents containing a written statement of the existence of a policy will not be
regarded as a good substitution. The reason for this strict requirement is to protect
the buyer. Only insurance policies are transferable, which means that the buyer can
sue the underwriter on the policy. Moreover, where there is a documentary credit
arrangement, the banks would prefer an insurance policy, rather than a broker’s note,
or a letter indicating the existence of an insurance policy, since the policy is security if
the goods are lost. So, where the goods are damaged during transit, the buyer will be
able to claim from the insurer directly on the basis of the insurance policy. In Manbre
Saccharine Co Ltd v Corn Products Co Ltd,” the sellers informed the buyers by letter that
the cargo was covered by insurance ‘in accordance with the terms of policy of insur-
ance in our possession re shipment ex SS Algonquin’. The policy covered cargo other
than the cargo that was the subject of the sale. The sellers argued that the letter sent to
the buyers amounted to either an equitable assignment of the insurance moneys to the
extent of the value of the goods sold to the buyers, or a declaration of trust to such
amount in respect of these moneys. Accordingly, the letter was as good as a tender of
an insurance policy. They also stated that such letters were a common practice

51 See Tomwvaco v Lucas; Harland and Wolff v Burstall (1901) 84 LT 324; Loders and Nucoline Ltd v The
Bank of New Zealand (1929) 45 TLR 203.

52 See Hickox v Adams (1876) 34 LT 404.
53 See Manbre Saccharine v Corn Products Co [1919] 1 KB 189.

54 See Landauer and Co v Craven and Speeding Bros [1912] 2 KB 94; Belgian Grain and Produce v Co
(1919) 1 LIL Rep 256.

55 [1919] 1 KB 189.
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amongst businessmen. The court, however, came to the conclusion that there was a
vast difference between the letter and an insurance policy that was transferable under
s 50(3) of the Marine Insurance Act 1906; the letter, therefore, was not an acceptable
substitution.

Similarly, a certificate of insurance is not a good substitution for an insurance
policy for the following reasons. First, a certificate of insurance is generally subject to
the terms of the policy, which means that the buyer will not know the terms of
insurance in case the goods are lost or arrive damaged. Secondly, a certificate cannot
be transferred like a policy to the buyer by endorsement which means that the buyer
will not have a right of action against the insurers.

The question of substituting a certificate of insurance for an insurance policy
was considered in Diamond Alkali Export Corp v FI Bourgeois® and the court came
to the conclusion that it was not a good substitution. MacCardie J, without any
hesitation, said:

... I feel that a certificate of insurance falls within a legal classification, if any, different
to that of a policy of insurance. The latter is a well known document with clearly
defined features. It comes within definite, established and statutory legal rights. A cer-
tificate, however, is an ambiguous thing . .. No rules have been laid on it. Would the
buyer sue upon the certificate or upon the original policy plus a certificate . . . before the
buyer can sue at all he would have to show that he is an assignee of the certificate . . . In
what way can he become assignee? It is vital to remember the provisions of the Marine
Insurance Act 1906. Now the relevant statutory provision is s 50(3) . . . In my view, the
Act of 1906 deals with marine policies only. It does not, I think, cover other documents,
although they may be said to be the ‘business equivalent’ of policies . . . a document of
insurance is not a good tender in England under an ordinary CIF contract unless it be an
actual policy and unless it falls within the provisions of the Marine Insurance Act 1906,
as to assignment [at pp 455-56].

However, it may be possible to substitute the insurance policy with a certificate
of insurance, where the contract of sale expressly provides for the tender of a certi-
ficate of insurance instead of a policy, in which case the substitution would be
acceptable.”

A related question that arises is whether the tendering of a foreign insurance
policy will be regarded as a good tender. In Malmberg v H] Evans and Co,” the sellers
tendered a policy of a Swedish company which the buyers rejected on the grounds
that it was a foreign insurance policy. The court held that a foreign policy valid in
every respect was a good tender:

I do not think it is the law that any objection can be taken to this policy on the ground
that it is the policy of a Swedish company. It seems to me that in as much as we under
our CIF contracts as sellers always provide an English policy, we are bound when we
are buyers to accept as a policy to which no objection can be taken a policy issued by a
company or underwriters in the country from which the goods come and in which the
sellers carry on business [at p 238].

Of course, if the sellers had obtained insurance from a non-reputable Swedish
insurance company, the situation would be different. It is, however, not unusual for

56 [1921] 3 KB 443.
57  See Burstall v Grimsdale (1906) 11 Com Cas 280.
58 (1924) 41 TLR 38.
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contracts to include stipulations that require the sellers to obtain insurance from
companies or underwriters domiciled in the UK.”

Licences

Depending on the laws pertaining to export and import in the exporting and import-
ing countries respectively, it may be necessary to obtain export and import licences.
The question of who is responsible for obtaining these licences may be dealt with in
the contract but, in the absence of any agreement, the export licence must be obtained
by the exporting party — that is, the seller — and the import licence by the importing
party — that is, the buyer. In Mitchell Cotts and Co (Middle East Ltd) v Hairco Ltd,” the
contract was for the purchase of goat hair. The contract was on CIF terms, payment to
be made after approval of the goods at the port of arrival. The contract did not contain
a term about responsibility for obtaining an import licence. On arrival, the customs
authorities seized the goods. The buyers, who had already accepted the shipping
documents, refused to pay for the goods. They contended that the approval was a
condition precedent to the obligation to pay, and it was the sellers” duty to obtain the
necessary import licence. The court held that the duty of obtaining the licence for
importing goat hair was that of the buyers.

The question that naturally arises in this context is the extent of responsibility that
each party has in relation to these obligations. In other words, is the obligation to
obtain the licence an absolute one, or is it one of reasonable diligence? The level of
responsibility depends on what the parties have agreed to. Where there is no agree-
ment, it seems the parties must exercise reasonable care. In Anglo-Russian Merchant
Traders Ltd v Batt," the seller and buyer were both resident in England. They con-
tracted, fully aware there was a prohibition against the export of aluminium and that
a licence was required from the Russian authorities for its export. The seller was
unable to obtain a licence. The court held that the seller was not liable for damages for
failure to ship the cargo. He had not expressly undertaken to get the licence. There
was an implied undertaking to take all reasonable steps to obtain the licence.

However, in KC Sethia (1944) Ltd v Partabmull Rameshwar,®* the court found that
there was no room for implying a provision that the sellers undertook to use their best
endeavours in obtaining a quota. The contract was for the sale of Indian jute CIF
Genoa by October 1948. The Indian Government introduced a quota system for the
export of jute and the quota was to be calculated in terms of the basic year chosen by
the sellers. The sellers chose 1946 as their basic year. During that year, they had not
sold any jute to Italy and, therefore, could not get a quota allowing them to export jute
to Italy. The sellers were unable to ship the goods. They contended that there was an
implied term in the contract which placed them under an obligation of exercising due
diligence to obtain the permit, which they had satisfied, and the contract should
therefore be cancelled. The court held that the sellers had undertaken to get the
licences, on the reasoning that, even though both parties knew that the export of jute
was subject to a quota system, only the sellers knew which year they could choose for

59  See Promos SA v European Grain and Shipping Ltd [1979] 1 Lloyd’s Rep 375.
60 [1943] 2 All ER 552.

61 [1917]2 KB 679.

62 [1951] 2 Lloyd’s Rep 89.
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the calculation of the quota, and whether they could fulfil their contracts on the basis
of the quota allowed to them. They had given the impression to the buyers that they
would get the licence. Their obligation was therefore an absolute one.

Where a party undertakes to sell goods subject to the obtaining of a licence, the
expectation would be one of exercising reasonable diligence to obtain a licence. The
reason for this is that the use of the phrase ‘subject to’ indicates an element of risk.®

Where the seller (who has not undertaken an absolute obligation) is unable to
obtain a licence despite the exercise of reasonable diligence, he will not be liable for
failure to ship the goods. Of course, where the seller has not exercised reasonable care
to obtain the licence, he will be liable for failure of performance.64

Tender of documents

As stated earlier, the seller under a CIF contract is under an obligation to tender the
documents specified in the contract of sale. For instance, the contract might stipulate
the tender of documents, such as a certificate of quality, and a certificate of origin.
Where the documents called for in the contract are not tendered by the seller, the
buyer can reject the documents. In the absence of express stipulation, the seller must
tender the following documents:

(a) abill of lading;

(b) an insurance policy;

(c) documents required by the custom; and
(d) an invoice.

Where the seller’s tender is a bad tender, it may be possible for him to retender
provided it is within the time limit set. In Borrowman, Phillips and Co v Free and Hollis,*
the seller offered maize on board The Charles Platt to the buyer without shipping
documents. The buyer rejected the offer on the grounds that the shipping documents
were not tendered with it. The seller subsequently offered maize on board The Maria
D with shipping documents. The buyer rejected this offer. It was argued for the buyer
that, once the seller appropriated certain goods to the contract of sale, his election was
irrevocable. The Court of Appeal concluded that the doctrine of election did not apply
in the circumstances, since the buyer’s contention was that the cargo of The Charles
Platt was not in accordance with the contract. The subsequent tender was, therefore,
good. Borrowman v Free is not a case that deals with retender of documents, but it is
difficult to see why it cannot be applied by analogy to a case of a retender of docu-
ments as long as the seller can do so within the time limit.

When must the documents be tendered?

In the absence of express stipulation regarding the time for tender of documents to the
buyer, the courts will imply that the seller must take all reasonable measures to tender

63 KC Sethia (1944) Ltd v Partabmull Rameshwar [1951] 2 Lloyd’s Rep 89, at pp 97-8; Peter Cassidy
Seed Co Ltd v Osuustukkukauppa IL [1957] 1 WLR 273.

64 See Ross T Smyth and Co Ltd (Liverpool) v WN Lindsay Ltd (Leith) [1953] 2 Lloyd’s Rep 378.

65 (1878) 48 L] QB 65. See also Motor Oil Hellas (Corinth) Refineries SA v Shipping Corp of India (The
Kanchenjunga) [1990] 1 Lloyd’s Rep 391.
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them to the buyer. What is reasonable will, of course, depend on the circumstances. If
the seller has received documents such as bills of lading, then he must tender these
soon after as he has received them, since the bill of lading is after all the ‘key to the
warehouse’. Without a bill of lading, the buyer will be unable to sell the goods on to a
third party, or take delivery of them himself. If the seller holds onto these documents
for a length of time after their receipt, then his behaviour will be deemed unreason-
able. As Brett MR stated in Sanders v Maclean:*

... stipulations which are inferred in mercantile contracts are always that the party will
do what is mercantilely reasonable. What, then, is the contract duty which is to be
imposed by implication on the seller of goods at sea with regard to the bill of lading? I
quite agree that he has no right to keep the bill of lading in his pocket, and when it is
said that he should do what is reasonable, it is obvious that the reasonable thing is he
should make every reasonable exertion to send forward the bill of lading as soon as
possible after he has destined the cargo to the particular vendee or consignee. If that be
so, the question whether he has used such reasonable exertion will depend upon the
particular circumstances of each case. If there is perishable cargo or one upon which
heavy charges must surely be incurred, the reasonable thing for him is to make even a
greater exertion than he would in the case of another cargo. That is one of the circum-
stances to be considered. Another circumstance would be from whence is the shipment?
How near is the consignor to the ship so as to enable him to get possession of the bill of
lading? (At p 337.)

Where there is express provision regarding tender of documents, then the seller must
comply with the stipulation. In the event of delay in tendering the documents, the
buyer will be entitled to reject them.*”

Place of tender

The documents must be tendered, in the absence of express provision, at the buyer’s
place of business or residence.®®

Seller’s remedies®

(a) Action for price
Under s 49(1) of the Sale of Goods Act 1979, the seller can sue the buyer for the
price where property in the goods has passed to the buyer and he wrongfully
neglects or refuses to pay for the goods.
Other than this, the seller has a lien over the goods even if property has passed to
the buyer. That is, he can retain the goods till he is paid for them. But this is
possible only where he is in possession of the goods.

(b) Damages for non-acceptance

Under s 50(1) of the Sale of Goods Act 1979, the seller can sue the buyer for
damages for non-acceptance where he wrongfully neglects, or refuses to pay for
the goods. The measure of damages prima facie is the difference between the

66 (1883) 11 QBD 327.

67  See Toepfer v Verheijdens Veervoeder Commissieurhandel [1980] 1 Lloyd’s Rep 143.

68 See The Albazero [1976] 2 Lloyd’s Rep 467.

69 See also remedies under the Convention on International Sale of Goods 1980, pp 83-91.
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market price and the contract price at the time the cargo ought to have been
accepted. Where no time is fixed, the contract price at the time of refusal to accept
the goods will be used for the purposes of calculating the damages (see s 50(3) of
the Sale of Goods Act 1979).

In CIF contracts, the time for acceptance would be the time when the documents
ought to have been accepted by the buyer.

(c) Other remedies
The Sale of Goods Act 1979 also provides other remedies even where property in
the goods has passed. Not all are suitable in the context of international sale. First,
an unpaid seller (s 38(1)) has a lien on the goods provided he is in actual posses-
sion of them (s 39(1)). In other words, he can retain the goods until the buyer pays
for the goods. Section 41 lists the circumstances in which the seller can retain
possession of the goods until payment. These are:
(a) where the goods have been sold without any stipulation as to credit;”’
(b) where the goods have been sold on credit but the term of the credit has expired; or
(c) where the seller has become insolvent.

The unpaid seller loses his right of lien in the following circumstances:

(a) when he delivers the goods to a carrier or other bailee or custodier for the purposes
of transmission to the buyer without reserving the right of disposal (s 19)" of the
goods;

(b) when the buyer or his agent lawfully obtains possession of the goods;

(c) by waiver of the lien or the right of retention (s 48(1)).

In an international sale context, the right of lien is likely to be of limited use since in
cases where he has contracted on terms other than ‘ex works” he is likely to have
handed over the goods to the carrier as required by the terms of the contract.

Section 39(1)(b) gives a further remedy to the seller to stop the goods in transit
after he has parted possession with them. But this is subject to certain conditions.
First, it is available only where the buyer is insolvent (s 39(1)(b)) and while they are in
transit (s 44).”” Transit for the purposes of this remedy is when the goods are delivered
to the carrier, bailee or custodier for transmission to the buyer until the buyer, or his
agent, takes delivery of them from the carrier, bailee or custodier (s 45(1)). Acknow-
ledgment by the carrier that he is holding the goods for the buyer will bring the transit
to an end (s 45(3)). It is possible that the buyer may have chartered a ship to carry the
goods.”® The question of whether the goods are in the possession of the master as
carrier or agent will depend on the circumstances (s 45(5)).”* Stoppage in transit is
effected by seller by either taking actual possession of the goods or by giving notice (s
46(2), (3)) to the carrier, bailee or custodier who is in possession of the goods (s 46(1)).

70 Most international sales include some credit stipulation. See also Chapter 15.

71 Sale contracts normally include reservation of title clauses. See Aluminium Industrie Vassen BV
v Romalpa Aluminium Ltd [1976] 1 Lloyd’s Rep 443 and subsequent cases. See also Davies,
Eﬁeetive Retention of Title, 1991, Fourmat; Davies (ed), Retention of Title Clause in Sale of Goods

ontracts in Europe, 1999, Ashgate; Wheeler, Retention of Title Clauses: Impact and Implication,
1988, OUP; Guest et al (eds), Benjamin’s Sale of Goods, 2002, Sweet & Maxwell.
72 See also The Tigress (1863) 32 LJPM & A 97.
73 See Chapter 5.

74  See also s 45(2)—(4); 45(6)—(7) on duration of transit.
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It must also be added that the buyer may have sold the goods on to third parties. In
these circumstances, the seller will still have the right to exercise lien or stoppage in
transit unless the seller has assented to that sale (s 47(1)),” or the document of title (for
example, bill of lading) has been lawfully transferred to a third party taking in good
faith and for valuable consideration (s 47(2)).”

Right of resale is another remedy provided by the Sale of Goods Act 1979 in s 48(2)
and is available to an unpaid seller where the goods are of a perishable nature, or
where he gives notice to the buyer of his intention to resell and the buyer does not pay
or tender the price within a reasonable time. In the event of resale, the seller also has
the right to recover from the original buyer damages for any loss occasioned by his
breach of contract.

Passing of property

Under English law, in a contract for the sale of goods ‘the seller agrees to transfer
property in the goods to the buyer for a money consideration called the price” (s 2(1)).
What is transferred is ownership or the absolute legal interest in the goods. Passing of
property is the central event in a sales contract. Such a buyer who acquires goods from
a ‘seller” who is not an owner can recover the moneys paid on grounds of a total
failure of consideration.”

Passing of property is not related to delivery or possession in English law such
that the goods, for instance, could be on the seller’s premises and property is with the
buyer; or the goods could be delivered to the buyer even though the seller retains
property in the goods. Due to the fragmentation of property, delivery and possession,
the issue of who has property in the goods is of practical importance in the event of:

(a) insolvency. For instance, where property remains with the seller, the goods will not
become part of the pool to be distributed to the buyer’s creditors (according to their
standing) were the buyer to become insolvent. The seller will be able to repossess
the goods;

(b) loss or damage to the goods. Risk generally passes with property, unless otherwise
agreed (s 20(1)), and therefore risk of loss or damage will be borne by the person
who has property in the goods. However, the situation in a CIF contract is different
where risk and property are not linked;”® and

(c) claim for payment of price. If property has passed to the buyer, who refuses to take
delivery of goods, the seller will be able to sue for the price (s 49(1)).”

The question of when property passes is to be established from ss 17-19 of the Sale of
Goods Act 1979. According to s 17(1), property passes when the parties intend it to.
The intention of the parties is to be gathered from the terms of the contract, the
conduct of the parties and the circumstances. In an ideal world, the parties would
include an express clause in respect of the passage of property. However, this is rarely
the case. In the absence of an agreement between the parties, the passing of property
is determined by looking to s 18, which lays down specific rules covering specific

75 See also DF Mount v Jay and Jay Provisions [1960] 1 QB 159.
76 See also Leask v Scot Bros (1877) 2 QBD 376.

77  Rowland v Divall [1923] 2 KB 500.

78 See ‘Passing of risk’, pp 20-7 below.

79  See ‘Seller’s remedies’, pp 22-5 above.
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situations. For example, in the case of unascertained goods, property cannot pass
until there is unconditional appropriation of the goods to the contract (s 18 r 5).% The
seller has a right to retain property in the goods till certain conditions are fulfilled,
according to s 19, which states:

Where there is a contract for the sale of specific goods, or where goods are subsequently
appropriated to the contract, the seller may, by the terms of the contract or appropri-
ation, reserve the right of disposal of the goods until certain conditions are met.

When it comes to CIF sales, there are a number of possibilities for passing property:

(a) Property could pass when goods are placed on board the ship, that is, on ship-
ment (though this is highly unusual in CIF sales). This is possible only as long as
the seller has not reserved the right of disposal. Where the seller retains the ship-
ping documents, this may indicate that he has reserved the right of disposal.
Section 19(2) gives a statutory presumption in favour of the seller. According to
this provision, the seller, were he to make out the bill of lading in his name or to
his order, is presumed to retain property in the goods. Being a presumption, it can
be defeated. The seller is likely to retain the bill of lading as security for payment.
Alternatively, he may wish to retain it in order to obtain bridging finance for the
period from the time of shipment to the time of payment on delivery of docu-
ments to the buyer.*! A seller may obtain the bill of lading to the order of the buyer.
This leads to the inference that property was to pass on shipment. However,
retention of the bill of lading by the seller is likely to suggest the seller intended to
reserve the right of disposal.*”?

(b) Property could pass upon the transfer of documents to the buyer, and payment of
the price by the buyer to the seller. In most CIF contracts, property generally
passes this way.® The property that the buyer gets, however, is conditional prop-
erty. That is, if the goods are not in conformity with the contract of sale, the
property would revest in the seller.*

(c) Property could pass on tender of bill of lading even though the buyer has not paid
for the goods since the seller has agreed to give credit to the buyer.

(d) However, where the goods form part of a bulk, under s 16, property can pass only
when the goods are ascertained. So, where the buyer has paid for the goods
against documents, property will not pass upon payment, but upon ascertain-
ment of the goods. Normally, in CIF sales, this will take place at a date later than
the date of payment. An unfortunate consequence of this rule is that the buyer
could suffer heavy losses were the seller to become bankrupt or insolvent after
payment, but before ascertainment of the goods. In Re Wait,* the buyer bought
500 tons of wheat out of a bulk of 1,000 tons of wheat on board the SS Challenger.
The buyer paid the seller for the goods but, before the goods could be ascertained,
the seller went bankrupt. The trustees in bankruptcy claimed the entire cargo
on the basis of s 16. The buyer argued that property had passed in equity, even

80 See ‘Duties of the seller under a CIF contract’, pp 11-14 above.
81 Ross T Smyth and Co Ltd v TD Bailey, Son and Co [1940] 3 All ER 60, at p 68.
82  The Kronprinsessan Margareta [1921] 1 AC 486.

83 The Glenroy (1945) 170 LT 273; The Miramichi (1915) 112 LT 349; see also The Albazero [1977]
AC 774.

84 See Kwei Tek Chao v British Traders and Shippers Ltd [1954] 1 All ER 779.
85 (1927) 136 LT 552.
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though it may not have under the Sale of Goods Act. The court held that the
question of passage of property had to be determined entirely on the basis of
the statute, according to which, property had not passed to the buyer. To quote
Atkin LJ:

Without deciding the point, I think that much may be said for the proposition that an
agreement for the sale of goods does not import any agreement to transfer property
other than in accordance with the terms of the Code, that is, the intention of the parties
to be derived from the terms of the contract, the conduct of the parties and the circum-
stances of the case, and unless a different intention appears from the rules set out in s 18.
The Code was passed at a time when the principles of equity and equitable remedies
were recognised and given effect in all our courts ... The total sum of legal relations
(meaning by the word ‘legal’ existing in equity as well as in common law) arising out of
the contract for the sale of goods may well be regarded as defined by the Code. It would
have been futile in a code intended for commercial men to have created an elaborate
structure of rules dealing with rights at law, if at the same time it was intended to leave,
subsisting with the legal rights, equitable rights inconsistent with, more extensive, and
coming into existence earlier than the rights so carefully set out in the various sections
to the Code [at p 635].

The effect of s 16 in situations like Re Wait is extremely unjust as far as the buyer is
concerned, since he is left without any remedy against the seller. One way to circum-
vent this inequity would be to contract out of s 16 — that is to say, the parties could
agree to transfer property upon payment. This, however, is not possible, since s 16 is
mandatory. In other words, the parties cannot contract out of it.

The Law Commission Report, Sale of Goods Forming Part of a Bulk,* recommended
that the inequity caused by s 16 could be resolved by introducing a new rule which
would allow a prepaying buyer of a specified quantity of an identified bulk to be
a tenant in common of the whole.” The recommendations are reflected in the new
ss 20A and 20B of the Sale of Goods Act 1979, introduced by the Sale of Goods
Amendment Act 1995.

Passing of risk®

Under s 20 of the Sale of Goods Act 1979, risk passes along with property. This,
however, is not true of CIF contracts. The passing of risk and the passing of property
are not simultaneous. In CIF contracts, risk passes on shipment,* whereas property
normally passes much later, when the documents are tendered to the buyer.” Since
risk passes upon shipment, this places the buyer under an obligation to pay for the
goods against a valid tender of documents. This is the case even when the goods have
been lost or damaged before the tender of documents. This rule, in normal circum-
stances, would not be to the buyer’s detriment, since the buyer can always claim for
the loss from the carrier or the insurer. As stated in Manbre Saccharine Co Ltd v Corn

86 Law Com No 215 HC 807, 1993, HMSO.
87 See paras4.1,4.2 and 5.2.

88 See also Chapter 2, pp 81-3, for passing of risk under the Convention on International Sale of
Goods 1980.

89 See ‘Judicial definition of a CIF contract’ above; Law and Bonar Ltd v British American Tobacco
Ltd [1916] 2 KB 605.

90 See ‘Passing of property’, pp 24-6 above.
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Products Co Ltd,” ‘the purchaser in case of loss will get the documents he bargained
for; and if the policy be that required by the contract, and if the loss be covered
thereby, he will secure the insurance moneys. The contingency of loss is within and
not outside the contemplation of the parties to a CIF contract’ (at p 204).

However, where the loss or damage is due to events not covered by insurance, or
is subject to exclusion clauses in the contract of carriage, the buyer will bear the loss.
In C Groom Ltd v Barber,”* the goods were lost before appropriation to the contract due
to war. The insurance policy did not cover loss or damage due to war. There was no
right of action against the carrier. The buyer, nonetheless, had to pay for the goods
against the tender of documents.

Duties of the buyer
Payment against documents

As stated earlier, the tender of documents is an important event in CIF contracts. The
documents represent the goods. The buyer must accept a good tender of documents,
and pay for the goods upon tender of the documents. He cannot postpone payment
until the arrival of the goods.” This is the case even where the goods are lost, or
damaged prior to the tender of the documents, and the seller is aware of the loss or
damage to the cargo. In Manbre Saccharine v Corn Products, the documents were
tendered to the buyers two days after a submarine sank the ship carrying the cargo.
The sellers were aware of this but, nevertheless, tendered the documents. The court
held that, since all the documents were in order, the sellers could tender them to the
buyers, even though the goods were no longer in existence. The buyers, in this event,
will look to their insurers to recoup their losses, assuming that the loss is caused by an
event provided for in the cover. As McCardie ] said:

If the vendor fulfils his contract by shipping the appropriate goods in the appropriate
manner, under a proper contract of carriage, and if he also obtains the proper docu-
ments for tender to the purchaser, I am unable to see how the rights or duties of either
parties are affected by the loss of the ship or goods, or by knowledge of such loss by the
vendor, prior to the actual tender of the documents . . . For the purchaser in case of loss
will get the documents he bargained for; and if the policy be that required by the
contract and, if the loss be covered thereby, he will secure the insurance moneys. The
contingency of loss is within and not outside the contemplation of the parties to the CIF
contract [at pp 203-04].

The payment to the seller must be in the currency agreed by the contract of sale,
and any fluctuations in the currency between the conclusion of the contract and
tender of the documents is at the seller’s risk. The seller, however, can protect him-
self against currency fluctuations through express and unambiguous clauses in the
contract.”

91 [1919] 1 KB 189.

92 [1915] 1 KB 316.

93 [1911] 1 KB 934, at p 955.

94 [1919] 1 KB 189.

95 Alan (W]) and Co Ltd v El Nasr Export and Import Co [1972] 2 QB 189.
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Buyer to name port of destination

Where several ports of destination are specified in the contract, the buyer must inform
the seller of the choice of destination before the shipment is due.

Buyer to take delivery

The buyer must take delivery at the port of destination, and is responsible for the
unloading charges, unless the unloading charges are included in the contract of car-
riage. Normally, shipping lines include the cost of unloading in the freight charges.

Import licences

The buyer is responsible for obtaining any licences required for importing the cargo,

unless the parties have agreed otherwise in the contract.”

Buyer’s remedies
Right of rejection

The buyer in a CIF contract has two distinct rights of rejection:

(a) He can reject the documents upon tender, where the seller does not tender the
right documents or where the documents are incorrect. For instance, where the
seller tenders a mate’s receipt instead of a bill of lading, the buyer will be able
to reject the documents. Likewise, where a shipment period is stipulated by the
contract, and the bill of lading shows that the goods were not shipped during
the period specified in the contract, the buyer will be able to reject the documents.

An inspection of the documents should be sufficient for the buyer to decide
whether the statements relating to date of shipment, quantity of goods shipped,
etc, are genuine or not. It may not be possible to tell on a reasonable inspection
that the documents tendered are forged, but the buyer may discover that the
documents are forged or contain inaccuracies subsequent to the acceptance of the
goods on arrival. In these circumstances, his failure to reject the goods will not
extinguish his rights in relation to the documents. In Kwei Tek Chao v British Traders
and Shippers Ltd,” the sellers sold Rongalite C (a chemical) to the buyers CIF Hong
Kong. The date of shipment was to be on or before 31 October. The goods were not
loaded until 3 November. The bills of lading signed by the shipowners stated
‘received for shipment and since shipped 31 October’. However, with the know-
ledge of the shipping agents, the words ‘received for shipment and since” had
been erased, but the sellers were unaware of this. On presentation, the documents
were accepted by the buyers, who sold the goods on to the sub-purchasers. The

96 See ‘Licences’, pp 20-1 above.

97 [1954] 2 QB 459. See Panchaud Freres SA v Establissements General Grain Co [1970] 1 Lloyd’s
Rep 53 on the operation of estoppel where the buyer acts in a manner that indicates that he is
not going to exercise his rl% ht to reject the documents. See also Procter and Gamble Philippine
Manufacturing Corp v Peter Cremer Gmbh & Co (The Manila) [1988] 3 All ER 843; Soules Caf v PT
Transap of Indonesia [1999] 1 Lloyd’s Rep 917.



Chapter 1: Standard Trade Terms 29

sub-purchasers discovered that the goods had not been shipped on 31 October,
and requested cancellation of the sub-sale. The buyers, who took delivery of the
goods, brought an action against the sellers for tendering inaccurate documents,
and claimed return of the price or damages. Unfortunately for the buyers, the
price of the chemical had fallen dramatically in the Hong Kong market. The sellers
argued that, in accepting the goods, the buyers had waived the breach of contract
relating to the date of shipment on the bill of lading. The court held that there
were two rights of rejection. The failure to reject the goods on arrival, since they
did not match the contract description, did not extinguish their right to claim
damages for their loss of the right to reject the documents. As Devlin J said:

There is not, in my judgment, one right to reject; there are two rights to reject. A right
to reject is, after all, only a particular form of right to rescind the contract. Wherever
there is a breach of condition, there is a right to rescind the contract and, if there are
successive breaches of different conditions one after the other, each time there is a
breach, there is a right to rescind . . . If there is a late shipment, as there was in this
case, the date of the shipment being part of the description of the goods, the seller
has not put on board goods which conform to the contract description, and therefore
he has broken that obligation. He has also made it impossible to send forward a bill
of lading which at once conforms with the contract and states accurately the date of
the shipment. Thus the same act can cause two breaches to two independent obliga-
tions [at p 480].

(b) The buyer can reject the goods on arrival if the goods do not correspond to the
contract description (s 13), or are not of a satisfactory quality (s 14). However,
where the breach is slight, it may be treated as a breach of warranty, according to
s 15A(1) (introduced by s 4(1) of the Sale and Supply of Goods Act 1994), which
means that the buyer will be unable to reject. Section 15A states:

15A(1) Where in the case of a contract of sale:

(a) the buyer would, apart from this sub-section, have the right to reject goods by
reason of a breach on the part of the seller of a term implied by s 13, 14 or 15
above; but

(b) the breach is so slight that it would be unreasonable for him to reject them, then, if
the buyer does not deal as a consumer, the breach is not to be treated as a breach of
condition but may be treated as a breach of warranty.

The buyer must exercise his right to reject within a reasonable time, to be determined
by taking into account existing circumstances. If he does not do so, he would be
deemed to have accepted the tender and his remedy will lie only in damages.

Damages for failure to tender valid documents or deliver goods

Where the seller fails, or refuses, to tender valid documents or deliver goods, the
buyer has the right to sue for damages for non-delivery. Under s 51(3), the measure of
damages is ‘prima facie to be ascertained by the difference between the contract price
and the market or current price of the goods at the time or times when they ought to
have been delivered, or (if no time was fixed) then at the time of the refusal to
deliver’.”® In CIF contracts, the time when delivery is due is the time when documents

98 It is not unusual for the parties to a contract to include detailed clauses on calculation of
damages in the event of default. For an illustration, see Fleming and Wendeln GmbH and Co v
Sanofi SA/AG [2003] 2 Lloyd’s Rep 473.
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are due. After all, in CIF contracts, the documents represent the goods. In Sharpe (C)
and Co v Nosawa and Co,” a cargo of peas sold CIF London, shipment in June, were not
shipped. Had documents (obtained on shipment) been posted, they would have
arrived in the third week of July. The cargo itself would have arrived in August. The
price of Japanese peas in August was substantially higher than the price in July. The
seller, who agreed there was a breach of contract, said that damages should be calcu-
lated on the basis of the difference between the contract price and the market price in
July, while the buyer argued that the price in the month of August was the market
price. The court came to the conclusion that, in a CIF contract, performance takes
place when documents are tendered and, hence, July was the relevant month for the
purposes of calculating damages. The onus is on the buyer to mitigate the damage. He
would be acting reasonably were he to buy goods on the spot on the day (or during
the period) he would have had delivery. Atkin | explained the issue thus:

[The buyer’s] remedies are specified in s 51 of the Sale of Goods Act 1893. His right is to
place himself as nearly as possible in that position in which he would have been if the
contract had been fulfilled . .. could the buyers have gone into the market at the time
when the contract ought to have been performed and have bought goods cif June
shipment? If so, the difference of price would be the measure of damages. I am not
satisfied that they could have bought 93 tons of Japanese peas CIF June shipment,
although there was some evidence that they could have bought smaller parcels. The
damages are to be assessed on the basis of reasonable conduct on the part of the pur-
chaser. In the circumstances of this case, the reasonable thing for a merchant to do who
could not buy the goods coming forward would be to go home into the market and buy
the goods on the spot. In that way he would put himself as nearly as may be in the
position as if the contract had been fulfilled, and would have got control of an equiva-
lent amount of goods. It is true that he may incur further expense by reason of having to
take up the goods at once, the cost of warehousing, insuring, etc, but that would be part
of his damages. It has been suggested that he might and ought to wait until the goods
would have arrived. That, in my view, puts him into a different position. If the contract
had been performed he would have had control of the goods at the time when the
documents would have arrived. If he awaits the arrival of the goods, in as much as that
may not happen for weeks or months, he is in the meantime subjecting the vendor to the
risk of fluctuations in the market not contemplated by the parties and not reasonable.
The reasonable course for the plaintiffs is to go into the market and buy goods. There
is no doubt that they could have bought the Japanese peas on the spot in July
[at pp 819-20].

The principle enunciated in the above case was affirmed in Garnac Grain Inc v HMF
Faure and Fairclough Ltd.'®

Damages for late shipment and late tender

Generally, in CIF contracts, the shipment period is specified in the contract. A breach
of this term is regarded as a breach of a condition. It will be possible for the buyer to
be aware of the late shipment date from the shipment documents and he will, there-
fore, be able to reject the documents upon tender. However, if he elects to accept the
documents, he can still obtain damages. Prima facie, the measure of damages is the

99 [1917]2 KB 814.
100 [1967] 2 All ER 353.
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difference between the CIF value of the goods at the time when the documents would
have been tendered had the cargo been shipped on the specified date, and the CIF
value of the goods when the documents were actually tendered.

Where the goods are sent within the shipment period, but there is a delay in the
tender of documents, the buyer will be able to claim damages. Prima facie, the damages
would be the difference between the CIF values of the goods at the actual time of tender
of the documents and at the time when the documents should have been tendered.

Damages for defective goods

The buyer may also claim damages for defective goods. The measure of damages is to
be calculated in terms of s 53(3). It is prima facie the difference between the value of the
goods at the time of delivery to the buyer and the value they would have had if they
had answered to the warranty.

Variants of a CIF contract

Merchants frequently vary the cif terms. Terms such as cif&c (cost, insurance, freight
and commission), cif&e (cost, insurance, freight and exchange) and cif&cé&i (cost,
insurance, freight and commission and interest) are commonly found in sale con-
tracts. No established practices exist in respect of these terms and it is very much a
matter for the parties to agree on what the variations to the cif theme are meant to
cover. For instance, exchange could refer to fluctuations in the exchange rate, or it may
refer to the commissions that may be charged by banks in the process of conversion.
Similarly, the reference to commission may mean a number of things — it could be the
commission charged by export houses (in the exporting country) acting as purchasing
agents for the buyers, or commission charged by the bank when the seller negotiates
the bill of exchange accepted by the buyer."”

CIF and arrival contracts

Frequently, arrival contracts tend to be confused with CIF, as illustrated by Comptoir
d’Achat et de Vente SA Luis de Ridder Limitada (The Julia)."> The important point to
remember about a CIF contract is that the documents are symbolic of the goods, so
that delivery of the documents (bill of lading) is constructive delivery of the goods. In
the case of arrival (also known as ex ship port of arrival) contracts, the seller under-
takes to deliver the goods on arrival of the goods at the destination. In other words,
‘the seller has to cause delivery to be made to the buyer from a ship which has arrived
at the port of delivery and has reached a place therein, which is usual for delivery of
goods of the kind in question’.'” Risk in these types of contracts will pass on delivery
of the goods to the buyer.

Under INCOTERMS 2000, where the contract is on DES (delivered ex ship) terms,
the seller delivers the goods when they are placed at the disposal of the buyer at the

101 See Chapter 15.
102 [1949] 1 All ER 269. See also ‘Judicial definition of a CIF contract’, pp 7-10 above.
103 Per Lord Sumner in Yangtsze Insurance Association v Lukmanjee [1918] AC 585, at p 589.
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usual unloading point at the port of destination (A4 DES). The seller bears the risk of
loss or damage to the goods until delivery at the destination (A5 DES).

CIF CONTRACTS UNDER INCOTERMS 2000

Under INCOTERMS 2000, the obligations of the parties to a CIF contract are, to a large
extent, similar to those found in English law. The important difference, however, is
that INCOTERMS 2000'™ have adapted the term to accommodate the increasing use
of electronic documents in commercial transactions. So, where the parties have agreed
to communicate electronically, they can agree to substitute an invoice or a bill of
lading with their electronic equivalent. Though INCOTERMS allow for the use of an
electronic bill of lading, it must be stressed that the Carriage of Goods by Sea Act 1971
(legislation implementing the Hague-Visby Rules which unifies the law relating to
bills of lading) will not automatically govern the electronic bill, unless incorporated
expressly.'” There may also be problems on the admissibility of computer-generated
documents in legal proceedings, in the event of litigation in some jurisdictions,
though this question seems to be adequately addressed in England.'®

Obligations of the seller

(a) Ship goods answering to contract description

The seller, under the rules, must ship goods that are in conformity with the con-
tract of sale (A1 CIF).

(b) To procure and prepare documents
Invoice and pre-shipment inspection certificates

The seller must provide a commercial invoice, or its equivalent in electronic form,
and obtain any pre-shipment inspection certificates, certificates of quality, etc, if
required by the contract of sale (A1 CIF).

Contract of carriage

The seller must contract for the carriage of the goods to the named port of destin-
ation by the usual route at his own expense (A3(a) CIF). The contract of carriage
must:

* be dated within the shipment period agreed by the contract;
e cover the contract goods;

¢ allow the buyer to take delivery of the goods at the port of destination; and

¢ unless otherwise agreed, enable the buyer to sell the goods during transit
through transfer of the document, or by notice to the carrier (A8 CIF).

The transport document normally obtained by the seller would be a bill of lading.

However, under the rules, the parties are free to agree to a non-negotiable sea
waybill, or an inland waterway document, and, where the parties have agreed to

104 The recognition of electronic documentation was first introduced by INCOTERMS 1990.
105 See Chapter 8, pp 268-73.

106 See Chapter 6, pp 197-202. See also Civil Evidence Act 1995 and Abeyratne, ‘Some recent
trends in evidential issues on electronic data interchange — the Anglo American response’
[1994] Trading Law 103.
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(©

communicate electronically, they may agree to replace the transport documents
with their electronic equivalents (A8 CIF).

Where the bill of lading is issued in several originals, the seller must present a full
set of originals — that is, all the originals — to the buyer. Where the bill of lading
makes reference to charterparty terms, the seller must provide a copy of the
charterparty, so that the buyer will have notice of the terms of carriage (A8 CIF).

Contract of insurance

The buyer must procure at his expense, in the absence of express agreement,
minimum insurance covet, in accordance with the Institute of Cargo Clauses (or
another similar set of clauses), from a reputable insurance company. The insur-
ance cover must enable the buyer, or any other person with insurable interest in
the cargo, to claim directly from the insurer. The seller must provide the buyer
with the insurance policy, or other evidence of insurance cover. The minimum
insurance obtained must cover the contract price plus 10%, to be provided in the
currency of the contract (A3(b) CIF).

Where the buyer requires insurance cover for risks such as wars, strikes, riots
and civil commotions, the seller must arrange such cover at the buyer’s expense
(A3(b) CIF).

To check, pack, mark and deliver the goods

The seller is under an obligation to deliver the goods on board ship at the port
of shipment on the date, or within the period, stipulated by the contract (A4
CIF). The seller must pack the goods and mark the goods at his expense. He is
also responsible for the costs of checking operations, such as quality checking,
weighing, measuring and counting, that take place prior to delivery (A9 CIF).

(d) Loading costs and freight

(e)

()

The seller is responsible for carriage charges to the agreed destination. He has also
to bear the costs of transporting the goods to the port of loading, and loading the
goods on board ship, as well as for any costs for unloading the goods at the port of
discharge levied by the shipping line when contracting for carriage (A6 CIF).
Notice to buyer

The seller must inform the buyer of delivery of the cargo on board the ship, and
provide any other information he may require to make necessary arrangements to
take delivery (A7 CIF).

Export licences and customs formalities

The party responsible for obtaining export licences, or the required official author-
isation for the export of the goods, is the seller. He must do so at his own risk and
expense. He is also obliged to carry out all the customs formalities (A2 CIF) and
bear all the costs of customs formalities as well as any duties, taxes, and other
official charges payable upon exportation (A6 CIF).

(g) Risk

The seller bears all risks of loss or damage until the moment the goods have
passed the ship’s rail at the port of shipment (A5 CIF).

(h) Other obligations

The buyer may require documents (or their electronic equivalents) from the coun-
try of origin and/or shipment for the import of goods, or their transit through
another country. Where the buyer requests the seller to obtain these documents,
he must provide every assistance at the buyer’s risk and expense (A10 CIF).
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Obligations of the buyer

()

(b)

(©)

Notice to seller

Where the buyer has the right to determine the time of shipping or the port of
shipment, he must inform the seller when and where he wants the goods in good
time, so that the seller can make suitable arrangements (B7 CIF). If he fails to give
notice, and the goods have been duly appropriated to the contract, he is respon-
sible for additional costs (for instance, storage charges) from the agreed date or
the expiry date of the period fixed for shipment (B6 CIF).

Insurance

The buyer must provide the seller with any information he may require for
obtaining cargo insurance (B10 CIF).

Acceptance of transport documents

The buyer must accept the transport documents if they are in accordance with
the rules set out in INCOTERMS 2000 and conform to the contract (B8 CIF).

(d) Payment of price

(e)

(h)

The buyer must pay the agreed price to the seller (B1 CIF).

Risk

The buyer bears all risk of loss or damage from the time the goods have passed the
ship’s rail. If the buyer fails to notify the seller when and where to send the goods
in accordance with B7,'” the buyer will bear the risk from the agreed date of
shipment or the last date of the shipment period. The buyer will be placed under
this risk only if the goods have been clearly set aside, or identified in some other
manner as the contract goods (B5 CIF).

Payment of other costs, duties, taxes

The buyer is responsible for the costs of any pre-shipment inspection, unless
mandated by the authorities in the country of export (B9 CIF). Where the buyer
has requested documents or equivalent electronic messages from the seller for the
importation of the cargo or for their transit through another country, he must
reimburse the seller for the costs (B10 CIF).

The buyer is also responsible for any duties, taxes, official charges, and other costs
for carrying out customs formalities during transit and at the port of destination
(B6 CIF).

Import licence and customs formalities

It is the duty of the buyer to obtain, at his own risk and expense, any import
licence, or other official authorisation, that may be required for importing the
cargo. He is also responsible for carrying out all customs formalities where
the goods pass through another country in transit and at the port of arrival
(B2 CIF).

Taking delivery

The buyer must accept delivery when the goods have been delivered in accord-
ance with A4 —that is, where the seller has delivered the goods on board the vessel
at the port of shipment within the shipment period stipulated by the contract. He
must receive the goods from the carrier at the port of destination (B4 CIF). The

107 See ‘Notice to seller’, above.
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buyer is responsible for all costs from the time they have been delivered over the
ship’s rail. This includes all costs incurred during transit and all unloading
charges, which may include lighterage and wharfage charges (B6 CIF). It is pos-
sible that the costs of unloading, etc, at the port of destination may already be
included in the freight charges.

C&F CONTRACTS

It is often the case that sellers and buyers contract on C&F terms instead of CIF terms.
The seller under C&F (cost and freight) terms undertakes to contract for the carriage
of goods but does not undertake to obtain insurance. As Brandon ] said, in The Pan-
tanassa,'™ ‘C&F contracts only differ from CIF contracts in that the sellers are not
required to insure the goods for the buyer’ (at p 855). The undertakings in respect of
transport arrangements and export licences in a C&F contract are the same as those
expected of the seller in a CIF contract. ‘C&F terms are commonly used where the
importing country prohibits insurance of cargo by the buyer abroad — a step fre-
quently resorted to in developing countries to protect the local insurance industry.
According to the list issued by the International Union of Marine Insurance (IUMI)'”
in 2008, developing nations, such as Nigeria, Pakistan, Bangladesh, Venezuela, Ghana
and Ecuador prohibit insurance of imports abroad. It would theoretically be possible
for the seller to quote CIF prices and obtain insurance from an insurer in the country
of import. In practice, however, the buyer is likely to have a better understanding
of local insurance customs and may well be better placed to obtain cover at lower
premiums.

It goes without saying that the seller needs to inform the buyer of shipment to
enable the latter to take out insurance. Failure to notify would mean that the seller
bears the risk of loss during transit under s 32(3) of the Sale of Goods Act 1979."°

C&F AND INCOTERMS

The 1990 version of INCOTERMS replaced C&F with the acronym CFR, which also
stands for cost and freight. It is unclear why the ICC felt the need to replace C&F with
CFR, given that the former is still in wide use and well understood in the mercantile
community. There is nothing in the introduction to indicate the reason for the change.
It could not be that CFR is meant for use with all modes of transport — for example, air
transport, road transport — since it is specifically reserved for use with sea and inland
waterway transport. (The term CPT — carriage paid to — is recommended for use with
other modes of transport.) Interestingly, Sassoon observes that the substitution of
the term C&F by the term CFR is ‘undesirable . . . in light of the long and continued
use of the more familiar term’.'"" INCOTERMS 2000 retains CFR introduced by
INCOTERMS 1990.

108 [1970] 1 All ER 848.

109 See FFSA /DMAT - Freedom of Insurance — 03 /2008 available at www.iumi.com. The list also
provides references to relevant legislative provisions.

110 See ‘Duties of seller under classic FOB contract’, pp 38—41 below.
111  Sassoon, CIF and FOB Contracts, 1995, Sweet & Maxwell, p 29, para 25.



36 International Trade Law

Where CFR INCOTERMS 2000 is incorporated into the contract, the seller is
responsible for obtaining the contract of carriage (A3 CFR) and export licences (A2
CFR). He is also required to carry out all customs formalities required for the export-
ation of the goods."? The transfer of risk occurs, as in CIF INCOTERMS 2000, when
the goods pass the ship’s rail (A5 CFR). As for obligations in respect of packaging,
marking and notice to the buyer, they are identical to the obligations required of the
seller under CIF INCOTERMS 2000."” The buyer’s obligations also are no different
from those required under a CIF contract. The buyer is not required to obtain a
contract of insurance under CFR, though it would be in his best interests to obtain one
from the moment risk passes to him.

As stated earlier, INCOTERMS 2000 have to be specifically incorporated. It is
possible that the parties have also inserted terms in relation to obligations such
as loading that conflict with the loading obligations as outlined by INCOTERMS.
In such a case, the contractual terms as agreed between the parties will override
INCOTERMS, thus ensuring the reduction of any conflict.'*

FOB CONTRACTS

Unlike CIF contracts where definitions abound, there are no definitions concerning
free on board (FOB) contracts — a consequence of the variety of uses to which the term
was put during its 200-year history. It was used in domestic, as well as in export,
contracts. In domestic contracts, the manufacturer or wholesale trader would often
quote a price on FOB terms to the exporter. And, in export contracts, the use of the
term was not restricted to sea carriage. It came to be associated with rail (FOR — free
on rail), road (FOT — free on truck) and air transport (FOB airport). The 1980 version of
INCOTERMS listed FOR, FOT"® and FOB airport for use with rail, road and air
transport respectively, but INCOTERMS 1990 replaced these with a single term, FCA
(free carrier), which is to be used in relation to all modes of transport. INCOTERMS
2000 continues to use FCA. The change was necessitated by the growth in the use of
containers and the increased employment of a number of modes of transport (multi-
modal transport). The lack of definitions could, therefore, be attributed to its ‘flexibil-
ity’. Nonetheless, the gist of an FOB contract can be gathered from Wimble and Sons v
Rosenberg and Sons,"'® where it was described as a contract for the sale of goods where
the seller agrees to deliver the goods over the ship’s rail, and the buyer agrees to
convey it overseas.

It was in Pyrene and Co v Scindia Navigation Co Ltd"" that Devlin J categorised the

112 Ibid. It is possible that customs authorities in some countries may require the value to be
declared as a CIF or FOB value for the purposes of calculating duty. While this is not a bar to
using other standard trade terms found in INCOTERMS, the value of the goods will have to
be translated into CIF or FOB value. See Q1 in Jiménez (ed), Incoterms Q&A, 1998, ICC.

113  See ‘CIF contracts under INCOTERMS 2000, pp 32-5 above.

114 See Jiménez (ed), Incoterms Q&A, 1998, ICC.

115 While the INCOTERMS 1990 removed terms such as FOB (airport) and FOT, they are none-
theless used widely. In a recent case involving FOT, see Bulk Trading Corp Ltd v Zenziper
Grains and Foodstuﬁ%, [2001] 1 Lloyd’s Rep 357, the Court of Appeal held that an FOT contract
that provided delivery to be made at a number of destinations was not analogous to an FOB
contract that so similarly provided.

116 [1913] 3 KB 743.

117 [1954] 1 Lloyd’s Rep 321.
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different varieties of FOB contracts. This classification was approved and neatly
summarised in the subsequent case of The EI Amria and The EI Minia,""® as follows:

In the first, or classic type, the buyer nominated the ship and the seller put the goods on
board for the account of the buyer, procuring a bill of lading. The seller was a party to
the contract of carriage and if he had taken the bill of lading to his order, the only
contract of carriage to which the buyer could become a party was that contained in or
evidenced by the bill of lading which was endorsed to him by the seller.

The second is a variant of the first, in that the seller arranges for the ship to come on
berth, but the legal incidents are the same.

The third is where the seller puts the goods on board, takes a mate’s receipt and gives
this to the buyer or his agent who then takes a bill of lading. The buyer was a party to
the contract ab initio [at p 32].

In the first (classic FOB) and the second (FOB with additional services) types of FOB
contracts, the fact that the bill of lading is in the seller’s name is likely to raise the
presumption that he is reserving the right of disposal, since s 19(2) of the Sale of
Goods Act 1979 states ‘where goods are shipped and by the bill of lading the goods
are deliverable to the order of the seller or his agent, the seller is prima facie to be taken
to reserve the right of disposal’. However, this presumption is displaceable.'”

In the third type, the bill of lading is obtained by the buyer’s nominated agent or
the buyer himself. However, it is the seller who obtains the mate’s receipt, since he
still has the responsibility of putting the goods on board ship. The mate’s receipt,
consisting of statements about quantity and condition, is given when the goods are
received by the carrier and it is on the basis of the mate’s receipt that the master of the
ship issues the bill of lading. A mate’s receipt is not negotiable although, in some
countries (for example, Malaysia), it may acquire the status of a document of title by
virtue of custom.” In England, no such custom is found. The nature of a mate’s
receipt was succinctly described by Lord Wright in Nippon Yusen Kaisha v Ramjiban
Serowgee' as follows:

The mate’s receipt is not a document of title to the goods shipped. Its transfer does not
transfer property in the goods, nor is its possession equivalent to possession of the
goods. It is not conclusive, and its statements do not bind the shipowner as to state-
ments in a bill of lading signed with the master’s authority. It is, however, prima facie
evidence of the quantity and condition of the goods received and, prima facie, it is the
recipient or possessor who is entitled to have the bill of lading issued to him. But, if the
mate’s receipt acknowledges receipt from a shipper other than a person who actually
receives the mate’s receipt, and, in particular, if the property is in that shipper, and the
shipper has contracted for the freight, the shipowner will prima facie be entitled, and
indeed bound, to deliver the bill of lading to that person [at pp 445-46].

From the above, where the seller obtains a mate’s receipt in his own name, he could
perhaps hold on to it until he gets paid, since the bill of lading is normally issued on
production of a mate’s receipt. It is not unknown for a bill of lading to be issued
without a mate’s receipt.'”
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In a recent case, Scottish & Newcastle International Ltd v Othon Ghalanos Ltd,'*

the House of Lords took the opportunity to enunciate the characteristics of an FOB
contract whilst contrasting it with C&F contracts. According to Lord Mance:

[TThere are three general differences between fob and c&f contracts:

(i) First, an fob contract specifies a port or range of ports for shipment of the goods. A
c&f contract specifies a port or ports to which the goods are consigned.

(ii) Secondly, an fob contract requires shipment (Whether by or on behalf of the seller or
the buyer) of the goods at the port (or a port within the range) so specified; ie the
seller cannot buy afloat . . . In contrast, under a cé&f contract responsibility for ship-
ment rests on the seller, and this can be fulfilled by the seller either shipping goods
or acquiring goods already afloat after shipment, and moreover shipment can be at
any port (unless the contract otherwise provides).

(iii) Thirdly, and as a result, a c&f contract involves (subject to any special terms) an
all-in-quote by the seller, who carries the risk of any increase (and has the benefit of
the reduction) in the cost of carriage. In contrast, under an fob contract, although the
seller may contract for and pay the freight, the buyer carries the risk (and has the
benefit) of any such fluctuation.'*

Duties of the seller under a classic FOB contract

(a)

Ship goods of contract description at port of shipment

The seller must ship goods that answer to the contract description. As already
stated, s 13 of the Sale of Goods Act 1979 implies that, where the contract is for sale
of goods by description, the goods will correspond to that description.'” In the
event of a breach where the buyer is not a consumer, but the breach is so slight
that it would be unreasonable for the buyer to reject the goods, the breach may be
treated as breach of a warranty rather than breach of a condition (s 15A).

The seller must deliver the goods at the specified place of shipment. This is
regarded as a condition of the contract; in the event of a breach, the buyer will be
able to repudiate the contract and obtain damages. As Colman ] said in Petrograde
Inc v Stinnes Handel Gmbh," to classify this term as an innominate term would
only result in frequent disputes over whether the buyer could reject the goods at
the destination. For the sake of certainty, the term is held to be a condition.

Pay handling and transportation costs

The seller is responsible for all the handling and transportation costs up to the
moment the goods cross the ship’s rail. This would include the costs of loading
and stevedoring, unless port custom (that is, what is usually done at the port)
indicates otherwise.

Ship goods on time at port of shipment

Under an FOB sale, the buyer is responsible for making the arrangements for
shipping the goods to their destination. The seller, therefore, is not under a duty to
ship the goods until he has received shipment instructions from the buyer. Once
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the seller is instructed by the buyer, the seller is bound to ship the goods within
the shipping period stated.

In a traditional FOB contract, time of shipment is of the essence of the contract and
is regarded as a condition of the contract.'”

The buyer is under an obligation to name the port of shipment in an FOB contract.
There is no requirement that this be expressly agreed in the contract of sale.'”

The contract of sale might fix the shipping period and give the buyer the option to
fix the time of shipment. Where such an option exists, the buyer must notify the
seller in good time of the arrival of the ship so that he can meet his contractual
obligations.

In some cases, the contract of sale might give the seller the option to fix the time of
shipment. Where such an arrangement exists, the seller must notify the buyer of
the date so that he can arrange for a ship to arrive and load the goods. In the
absence of an express provision regarding notification by the seller, the courts will
imply such a term in the contract. In Harlow and Jones Ltd v Panex (International)
Ltd,"”™ the contract stipulated that the cargo was ‘to be delivered during August/
September at supplier’s option’. The seller notified the buyer that half of the cargo
was ready for an August shipment and the buyer should therefore arrange a
vessel for August. The buyer did not respond to the seller’s request. On 1 August,
the buyer informed the seller that he would be calling for loading of the first
instalment between 12 and 22 August, and of the remainder at the end of August.
On 3 August, the buyer informed the seller that he would not be able to load
between 12 and 22 August, since he had received no confirmation to his com-
munication of 1 August. On 11 August, the buyer wanted the seller to give
a guarantee that he would be able to load the entire cargo between 24 and
27 August. On 22 August, the buyer cancelled the contract on the basis that the
seller had repudiated the contract. The seller’s claim for damages for breach suc-
ceeded. The court held that the seller had the option to decide when to ship and in
these circumstances ‘it is necessary to make ... an implication that before the
buyers need nominate the ship the sellers will notify them when, or approximately
when, the sellers expect to load” (at p 526).

It is not unusual for contracts to include express clauses or incorporate rules
formulated by trade associations in respect of delivery, stipulating for instance,
that goods should be ready to be delivered at any time within the contract period.
Does this mean that the buyer will have to have the cargo ready by the quayside at
all times or does it mean that it has to be available for loading when the vessel is
ready for loading? And, how are such clauses or incorporation of rules to be
treated — as condition or warranties?

In interpreting such clauses it seems that the courts will examine the clause
against its contractual background and mercantile context. The difficulties sur-
rounding the interpretation of a ‘ready to be delivered’ clause is well illustrated
in the different views that emerged in Compagnie Commerciale Sucres et Denrées v
C. Czarnikow Ltd (The Naxos)™ during its passage through the courts. Here the
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parties contracted on ASSUC™' Sugar Contract No 2 (for EEC FOB Stowed Trade
1984) for the sale of 12,000 tonnes of white crystal sugar, FOB and stowed one
nominated EEC port per vessel, seller’s quay. The contract stated that shipment
was to be in May/June 1986 and the buyer was to give not less than 14 days’
notice of the vessel’s expected readiness to load and also provided that the con-
tract was subject to the rules of the Refined Sugar Association. Rule 14(1) specific-
ally provided: ‘In cases of f.a.s., f.0.b. and free stowed in hold (f.0o.b. stowed) the
Seller shall have the sugar ready to be delivered to the Buyer at any time within
the contract period’."” The ETA (estimated time of arrival) of the nominated vessel
(The Naxos) was 29/31 May and the buyers notified the sellers that if they did not
commence loading on May 29 they would be in breach of contract. In response, on
May 29, the sellers sent a telex informing the buyers that due to a long string of
contracts it had not been possible to pass on 14 days’ notice all the way down the
chain in order to enable commencement of loading. On June 3, in the absence of
loading on the part of the seller, the buyers informed the seller that the contract
had been terminated and claimed for damages (the difference between the con-
tract price and the higher price paid by the buyers for substitute cargo). The sellers
stated they were not liable.

The arbitrators found that there was a breach of a condition and hence the
buyers could terminate the contract. On appeal by the sellers the court held no
separate duty was imposed on the sellers by Rule 14(1) and it could not be
regarded as a condition. The buyers appealed. The Court of Appeal found that
though an additional express obligation had been imposed by Rule 14 and Rule
14(1)"*, lacking a precise time for the performance of the obligation, was not a time
clause. In the absence of any other indications it was not a condition."* The buyers
appealed.

Allowing the appeal the House of Lords interpreted ‘ready to be delivered’
against its context to mean that ‘the seller shall have the sugar called forward
available for loading without delay or interruption as soon as the vessel is
ready to load the cargo in question’."” And as for the issue of whether Rule
14(1) was a condition the House of Lords held (with Lord Brandon dissenting)'*
that it was, relying on the view of the arbitration panel. For Lord Ackner Rule
14(1) was:
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The other paragraphs of Rule 14 read as follows:

(2) The Buyer, having given reasonable notice, shall be entitled to call for delivery of the sugar
between the first and last working day inclusive of the period of delivery.

(3) If the vessel (or vessels) has presented herself in readiness to load within the contract period
but has failed to be presented within 5 calendar days of the date contained in the notice
above calling for delivery of the sugar, the Buyer shall be responsible for any costs incurred
bfy the Seller by reason of such delay exceeding the 5 calendar days.

(4) If the vessel (or vessels) has presented herself in readiness to load within the contract
period, but loading has not been completed by the last working day of the period, the Seller
shall be bound to deliver and the Buyer bound to accept delivery of the balance of the cargo
or parcel up to the contract quantity.

Lloyd L] dissenting.
Sir Michael Kerr dissenting.
At 35.

In Lord Brandon’s view too much reliance had been placed by Lord Ackner on the views of
the arbitrators. While recognising that ‘the view of arbitrators is important and should be
accorded proper respect’ he felt that the arbitrators had focused on a single obligation and
‘not enough on the general scheme and tenor of the contract as a whole’ [at 31].
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crucially important to the buyers since it removed the risk that the absence of insuf-
ficiency of cargo would be an absence of delay . .. the rule ensures to a very large
extent that loading will be promptly commenced and speedily carried out and thus
enable the buyers punctually to perform their own obligations to their customers.
The rule tends to provide certainty which is such an indispensable ingredient of
mercantile contracts'”.

(d) Deliver goods on specified date

(e)

As for date of delivery, this is related to the date of shipment. The seller is deemed
to have delivered the goods to the buyer when the goods pass the ship’s rail on
the date of shipment. The time of arrival at the port of destination is irrelevant.'®

Notify buyer of shipment

According to s 32(3) of the Sale of Goods Act 1979, ‘where goods are sent by the
seller to the buyer by a route involving sea transit, under circumstances in which
it is usual to insure, the seller must give such notice to the buyer as may enable
him to insure them during their sea transit and, if the seller fails to do so, the
goods are at his risk during such sea transit’. Section 32(3) does not, however,
impose any liability on the seller for his failure to notify the buyer.

Though s 32(3) applies to FOB contracts, its effect seems somewhat minimal. In
Wimble, Sons and Co Ltd v Rosenberg and Sons, goods were sold FOB Antwerp to
be shipped as required by the buyer. The buyer instructed the seller to send the
goods to Odessa, and asked him to arrange the ship and advance the freight to his
account. The cargo became a total loss two days after shipment. The buyer became
aware of the shipment when he received the bill of lading three days after the
goods were lost. The seller sued the buyer for the price. The buyer argued that the
goods were at the seller’s risk, since he had not been given notice of the shipment.

The court came to the conclusion that s 32(3) applied to FOB contracts. However,
in the present case, the buyer had sufficient information to insure the goods even
though he may not have had the name of the ship or the exact date of sailing.
According to Buckley LJ:
... [the contract of sale] gave the buyer knowledge of all the necessary particulars
other than knowledge which rested with himself or was determinate by himself,
namely, first, the port of discharge, and, secondly, the name of the ship. The former
was within his own knowledge and was supplied by him ... The latter was not
necessary to enable him to insure, and in fact he waived knowledge of it by leaving
it to the seller to select the ship [at pp 754-55].

It is unclear under which circumstances s 32(3) could be successfully invoked. If the
statement made by Buckley LJ is correct, in most FOB contracts, the buyer will have
sufficient information about the period of shipment, the ports of shipment and des-
tination to take out insurance, in which case s 32(3) would never apply to FOB sales.

Seller’s remedies

The seller can sue the buyer in the event of non-payment where property in the goods
have passed. He can also sue the buyer for damages for non-acceptance. Further, he

137 At 37.
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also has other rights provided by the Sale of Goods Act 1979 - lien, stoppage in transit

and the right of resale.

140

Duties of the buyer

(a)

Secure shipping space

As already stated, the buyer in an FOB contract is responsible for arranging the
shipment of the goods to their destination. This means that the first duty of the
buyer is to secure shipping space, and inform the seller in good time, so that he
can fulfil his side of the bargain. In other words, the buyer must inform the seller
of the name of the ship and the time of its availability for loading, so that the seller
can bring the goods to the port of loading and ship the goods in accordance with
the contract of sale.

The buyer must ensure that the shipping space he has acquired will enable the
seller to load the goods on to the ship within the shipping period specified in the
contract of sale. In Cunningham v Munro,'"*" the contract of sale for bran FOB
Rotterdam specified October as the shipment period. The sellers obtained the
goods from their suppliers on 13 October. The buyers were unable to get a ship to
load the bran until 28 October. The sellers claimed that the buyers were in breach
of nominating a ship within the shipment period, and were liable to pay the
warehousing costs. The court held that the shipment period of October specified
in the contract placed the buyers under an obligation to nominate a ship that
would load the goods before the end of October. They had provided a ship which
would enable the sellers to load the goods over the ship’s rail within October, and
the buyers were therefore not in breach.

Where the buyer is unsuccessful in obtaining shipping space to allow the seller to
fulfil his obligation to load within the specified period, the buyer may be liable
for paying extra warehousing costs.

Where the nomination of the ship is ineffective, the buyer will be able to withdraw
the nomination and renominate another vessel provided the loading operation
can be completed within the contract period. In Agricultores Federados Argentinos
v Ampro SA," the shipment was to be between 20 and 29 September. The
buyer nominated The Oswestry Grange but, due to heavy weather, she was delayed
and could not load until 30 September. On 20 September, the buyer found an-
other vessel, The Austral, which was already at the port of loading. Had the seller
co-operated, the loading could have been completed on time. The court held the
renomination to be valid. According to Widgery J:
... the rights of the parties are to be regulated by the general law as it applies to an
FOB contract. As I understand it, the general law applying in such a contract merely
is that the buyers shall provide a vessel which is capable of loading within the
stipulated time, and if, as a matter of courtesy or convenience, the buyers inform the
sellers that they propose to provide vessel A, I can see no reason in principle why
they should not change their minds and provide vessel B at a later stage, always
assuming that vessel B is provided within such a time as to make it possible for her

140 See ‘Seller’s remedies’, pp 41-2 above.
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(b

~

to fulfil the buyers’ obligations under the contract. I can see no principle at all to
indicate in a case of this kind that when the buyers had nominated The Oswestry
Grange they were in any way inhibited at any time from changing their minds
and substituting The Austral, provided always, as the fact here, that The Austral
was capable of accepting the cargo within the time for shipment stipulated in the
contract [at p 167].
In the circumstances, the buyer was correct to treat the seller’s behaviour as an
anticipatory breach and a repudiation of the contract.
Where the seller incurs extra expenses as a result of renomination, these will be to
the account of the buyer. Since the right of substitution imports an element of
uncertainty to the transaction, the parties are free to exclude the right of substitu-
tion with suitable clauses, such as ‘nomination, once given, cannot be withdrawn’.
The contract may provide that the seller receives notification of nomination of
ship and its readiness to load in advance of delivery — for example, 10 days before
delivery. In these circumstances, a nomination of a substitute vessel that takes
place within the shipping period, but does not satisfy the notification period, will
be ineffective. If the buyer fails to nominate an effective ship, or give instructions
to the seller on time to enable him to make suitable arrangements for loading of
the cargo, the buyer will be liable in damages for non-acceptance. He will, how-
ever, not be liable for the price of the goods. This is because property would not
have passed to the buyer until the cargo is placed on board the ship. In Colley v
Overseas Exporters,'® the vessel nominated by the buyer was withdrawn by the
shipowner. The buyer was unable to find a substitute vessel. The seller argued
that the buyer was liable for the contract price. The court held that, since property
had not passed to the buyer, the seller could not sue for the price.

Payment of price

The buyer is under an obligation to pay for the goods in accordance with the
contract. Generally, the contract would make express provisions as to how and
when payment is to be effected. For instance, the contract may state ‘payment
cash against documents’ or “‘payment by banker’s documentary credit’.

Where there are no specific provisions in the contract, the price will be due on
delivery to the buyer. This, in the case of FOB sales, will be when the goods pass
the ship’s rail. However, where the bill of lading is made out in the seller’s name,
this raises the inference that payment is to be made when the bill of lading is
tendered."*

Buyer’s remedies

The buyer may be able to reject the goods on arrival if they do not correspond to the
contract description. He may also be able to reject the goods if they are not of satisfac-
tory quality, or obtain damages for defective goods.'* Where the seller fails to deliver

the goods, the buyer has the right to sue for damages for non-delivery.
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Export and import licences

It is not possible to state a clear general rule with regard to the party responsible for
obtaining export licences, since conflicting views emerge from the case law in this area.
In HO Brandt and Co v HN Morris and Co Ltd,"” the buyer, an American firm, appointed
Brandt and Co in Manchester as the agent to purchase 60 tons of aniline oil FOB
Manchester. The agent placed an order for this amount with the defendants. Subse-
quent to the signing of the contract of sale, the government issued an order prohibit-
ing the export of the oil without a licence. The seller was unable to obtain a licence. The
buyer sued for non-delivery. The Court of Appeal held that the duty of obtaining the
licence was that of the buyer, since the buyer’s obligation in an FOB contract was to
provide an effective ship which could legally carry the goods. Scrutton L] said:

The buyers must provide an effective ship, that is to say, a ship which can legally
carry the goods. When the buyers have done that, the sellers have to put the goods on
board the ship. If that is so, the obtaining of a licence to export is the buyer’s concern. It
is their concern to have the ship sent out of the country after the goods have been put on
board and the fact that ... a prohibition against export includes a prohibition against
bringing the goods on to any quay or other place to be shipped for exportation does not
cast a duty of obtaining the licence on the sellers. Bringing the goods on to the quay is
merely subsidiary to the export which is the gist of the licence [at p 798].

However, in AV Pound and Co Ltd v MW Hardy and Co,"*® the House of Lords came to a
different conclusion. In this case, the contract was for the sale of 300 tons of turpentine
FAS (free alongside ship) Lisbon. The seller knew East Germany as the intended
destination. Under Portuguese law, the export of turpentine required an export
licence. Neither the seller nor the buyer was registered with the Portuguese author-
ities for licence purposes. The seller’s supplier, however, was. The seller, through his
supplier, was unable to obtain a licence due to the destination. The buyer refused to
nominate a substitute port. The court concluded that the duty was the seller’s since, in
the circumstances, he was in a better position to obtain the licence — after all, his
supplier was registered with the authorities. The court distinguished HO Brandt and
Co v HN Morris and Co Ltd" on the basis that both parties to the contract there were in
Britain. To quote Viscount Kilmuir:

In my opinion, the decision in HO Brandt and Co v HN Morris and Co Ltd is authority only
for the proposition that where a British buyer has bought goods for export from Britain,
and a British prohibition on export except with a licence supervenes, then there is a duty
on such a buyer to apply for a licence, because not only is he entitled to apply to the
relevant British authority, but he alone knows the full facts regarding the destination of
the goods.

I cannot extract from HO Brandt and Co v HN Morris and Co Ltd a general rule that, on
every FOB or FAS contract, the buyer must supply a ship into which, or alongside
which, the goods can legally be placed where there exists a prohibition on export except
with a licence [at pp 643—44].

The court was reluctant to lay down any general rules about the duty of obtaining
export licences, and it seems that the question is one that has to be decided in the light
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of surrounding circumstances. Nonetheless, it is generally presumed that the seller has
the obligation to obtain the export licence. The level of responsibility to be exercised
by the seller in obtaining an export licence will depend on the parties’ agreement.'”

In contrast, the rules relating to obtaining export licences are clear under
INCOTERMS. "'

Passing of property

According to s 17 of the Sale of Goods Act 1979, property passes when the parties so
intend. The intention of the parties is to be gathered from the circumstances. In FOB
sales, property generally passes when the goods cross the ship’s rail."”* This is not
always the case, however.

Where the seller obtains the bill of lading in his own name, according to s 19(2),
the seller is prima facie to be taken to have reserved the right of disposal. Section 19(2)
only raises a presumption, and it is possible to rebut this presumption.’”

Where goods form part of a bulk, then property will pass upon their ascertain-
ment. For ascertainment to take place, there must be an irrevocable act on the part of
the seller. In Carlos Federspiel and Co SA v Charles Twigg and Co Ltd,"™ the buyer bought
85 bicycles and paid for them in advance. The bicycles were packed, the buyer’s name
was attached to the package, and the shipment was also registered. However, the
bicycles had not been sent to the port of loading. The receiver claimed the bicycles
were part of the assets charged to the debenture holders. The court came to the
conclusion that the buyer had not acquired property, since the intention was to pass
property upon shipment. The packing, marking and other acts of the seller did not
constitute irrevocable earmarking.'®

Passing of risk'*

According to s 20 of the Sale of Goods Act 1979, risk passes with property. In FOB
sales, risk passes along with property upon shipment — that is, when the goods pass
the ship’s rail.'”

The postponement of passing of property to a time later than that of shipment,
however, will not affect the time of passing of risk."*® So, where the goods have not
been ascertained, or where the seller retains the bill of lading, risk will, nevertheless,
pass when the goods cross the ship’s rail."”’

150 See ‘Licences’ under CIF contracts, pp 20-1 above.
151 See ‘FOB contracts under INCOTERMS 2000", pp 47-9 below.

152 Pyrene and Co v Scindia Navigation Co Ltd [1954] 1 Lloyd’s Rep 321. See also Colonial Insurance
Co of New Zealand v Adelaide Marine Insurance (1886) 12 App Cas 128.

153  The Parchim (1918) 117 LT 738. See also Mitsui and Co Ltd v Flota Mercante Grancolumbiana SA
(The Ciudad de Patso) [1989] 1 All ER 951; ‘Passing of property” under CIF contracts above.

154 [1957] 1 Lloyd’s Rep 240.
155 See ‘Passing of property” under CIF contracts, pp 24-6 above.
156 See also ‘Passing of risk” in Chapter 2, pp 814 below.

157  Pyrene and Co v Scindia Navigation Co Ltd [1954] 1 Lloyd’s Rep 321. See also ‘Passing of Risk’
under a CIF contract.

158 See Stock v Inglis (1885) 10 App Cas 263.

159 See also Chapter 2 on the passing of risk under the Convention on the International Sale of
Goods 1980.
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VARIANTS OF AN FOB CONTRACT

Merchants, in response to their needs, have tended to add extra obligations to be
undertaken by the seller with terms such as FOB stowed (FOBS), FOB trimmed
(FOBT), FOB stowed and trimmed (FOBST).'® Where such terms are used, the seller is
required to stow the goods on board the ship, so that space on the ship is utilised in
the most efficient manner without affecting stability of the ship, or trim (levelling of
dry bulk cargo) the cargo. It is likely that, in these cases, risk does not pass when the
goods pass the ship’s rail. However, no precise rules can be formulated, since it is
dependent on a number of factors — for example, custom at port, terms of the contract,
and whether the seller in fact has a say in how the goods are trimmed or stowed.

FOB with additional services

In an FOB with additional services contract, the seller takes on further duties, such
as the arrangement of shipping and insurance. The seller procures the bill of lading
in his name and tenders it to the buyer for payment. The incidents in this type of
contract are comparable to that of a CIF contract.”" The freight and insurance costs
in an FOB with additional services contract are to the buyer’s account. Freight
charges and insurance premiums are not included in the price quoted by the seller,
as in a CIF contract, and any increases in freight or insurance will have to be borne
by the buyer, not the seller. By contrast, in a CIF contract, it is the seller who bears
the costs. The seller may also charge a commission for the services he has rendered
the buyer in obtaining the contract of carriage and the contract of insurance in an
FOB with additional services contract. The buyer is likely to require these additional
services of the seller when he is ill placed to obtain them in the seller’s country. It
is also possible that the buyer may prefer this term to lower his liability in respect
of import duties calculated on the price of goods, since the CIF price is an all-
inclusive price.

FAS CONTRACTS

FAS stands for free alongside ship. Apart from delivery of goods, the obligations of
the seller and the buyer are the same as those found under a classic FOB contract. The
seller in an FAS contract is to bring the goods alongside the ship and is responsible for
all costs incurred, including dock dues and port charges. It falls on the buyer to load
the goods on board the ship and to pay all charges incurred in the loading of the
goods. It is possible that the loading may be undertaken by the carrier, in which case
the charges are likely to be part of the freight payable. Risk passes to the buyer when
the goods are placed at the disposal of the buyer alongside the ship at the port of
shipment. The buyer has the duty, as under a classic FOB term, to nominate a suitable
ship. As for the export licence, normally the seller will be expected to obtain it, though
in some cases circumstances may indicate otherwise.'®

160 See Reynold, “Stowing, trimming and their effects in delivery, risk, property in sales “FOBS”,
“FOBT” and “FOBST” ’ [1994] LMCLQ 119.

161 See ‘CIF Contracts’, pp 6-32 above.
162 See “Export and import licences” under FOB contracts, pp 44-5 above.
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As stated earlier, INCOTERMS 2000 introduced substantive changes to the
obtaining of licences in respect of FAS.'® Where INCOTERMS 2000 are incor-
porated, it is the seller's duty to obtain at his expense export licence, authorisa-
tion and other customs formalities for the exportation of the goods (A2 FAS).
Equally, he has to pay duties, taxes and other charges that are payable on export
(A6 FAS).

FOB contracts under INCOTERMS 2000

The obligations of the parties to an FOB contract governed by INCOTERMS 2000 are
largely similar to those found in English law, except for one important difference.
INCOTERMS have clear rules about the party responsible for obtaining an export
licence, thereby introducing a much desired element of certainty.

Obligations of the seller

(a) Ship goods of contract description

The seller must provide goods that are in conformity with the contract of sale
(A1 FOB).

(b) To prepare the invoice and other documents

The seller must provide a commercial invoice for the goods. This may be replaced
by its electronic equivalent where the parties agree. The seller will also be
required to furnish other evidence of conformity of goods. The sale contract
would normally stipulate these. They are likely to be certificates of quality or
certificates of inspection.'®

(c) To check, pack, mark and deliver the goods

The seller must deliver the goods on board the ship at the named port of shipment
on the specified date. Where no date is specified, then he must deliver within the
period stipulated in the contract of sale, and in the manner customary at the
port.'® The seller must, at his expense, mark and pack the goods as necessary to
meet his obligation of delivery. He is also responsible for the costs of checking
operations, such as quality checking, weighing, measuring, and counting, that
take place prior to delivery (A4 and A9 FOB).

(d) Loading costs and freight

Since the seller meets his obligation of delivery only when he places the goods on
board the ship at the port of shipment, he is responsible for all loading charges
until the moment the goods pass the ship’s rail (A6 FOB).

163  Under the 1990 version of INCOTERMS, the duty for obtaining an export licence did not rest
on the seller, though he was placed under an obligation to ‘render the buyer, at the latter’s
request, risk and expense, every assistance in obtaining any export licence or other official
authorisation necessary for the exportation of the goods” (A2 FAS INCOTERMS 1990). It was
the buyer who had to obtain the export licence (B2 FAS INCOTERMS 1990). Equally, the
buye)r was responsible for duties and other charges for exportation (B6 FAS INCOTERMS
1990).

164 A1lFOB.

165 Custom at a port, for instance, might require the seller to stow the goods on board the ship.
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(e) Notice to buyer

The seller must give sufficient notice to the buyer that the goods have been placed
on board the ship (A7 FOB).

(f) Export licences and customs formalities
Under the rules, the seller is responsible for obtaining the export licence and other
official authorisation. He must do so at his own risk and expense. He is also

obliged to carry out all the customs formalities at his expense and pay any duties,
taxes and other official charges (A2 and A6 FOB).

(g) Proof of delivery
The seller must provide the buyer with any proof of delivery of the goods.
This normally would be a mate’s receipt. Where the buyer requires transport
documents such as a negotiable bill of lading, a non-negotiable sea waybill,
an inland waterway document, or a multimodal transport document, the seller
must assist the buyer to obtain such a document at the latter’s risk and expense.
Where the parties have agreed to electronic data interchange, then the transport
document can be replaced with an electronic equivalent (A8 FOB). Note that
there is no obligation on the part of the seller to obtain a contract of carriage
(A3 FOB).

(h) Insurance
There is no obligation on the part of the seller to obtain insurance (A3 FOB). The
seller must provide the buyer, upon his request, with any information necessary
for obtaining insurance (A10 FOB).

(i) Risk
The seller must bear the risk of any loss or damage to the goods until such time as
the goods have passed the ship’s rail at the port of shipment (A5 FOB).

(G) Other obligations
Where the buyer requests documents (or their electronic equivalents), other than
transport documents, for the import of the goods or their transit through another

country, the seller must render every assistance in obtaining these, but at the
buyer’s risk and expense (A10 FOB).

Obligations of the buyer

(a) Notice to seller

The buyer must give the seller sufficient notice of the name of the ship, the port of
loading and the required delivery time (B7 FOB).
(b) Contract of carriage

The buyer must contract for the carriage of goods from the named port of ship-
ment to the port of destination at his expense (B3 FOB). Delays in berthing of the
vessel may result in demurrage charges. Under INCOTERMS, these costs lie with
the buyer since he is responsible for arranging the contract of carriage. Equally,
the responsibility of obtaining a berth lies with the buyer.'® This of course means

166 See answer to Q17, ‘FOB berthing and demurrage charges’, in Jiménez (ed), Q&A
INCOTERMS, 1998, ICC. Though the answer has been given in the context of the 1990
version of INCOTERMS, there 1s no difference between FOB INCOTERMS 1990 and FOB
INCOTERMS 2000.
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that any incidental expenses and arrangements to enable the seller to meet his
obligation to deliver on board the vessel is with the buyer.'”” In other words, the
buyer takes on the risk of transport-related responsibilities.

(c) Accept proof of delivery

The buyer must accept the transport document provided by the seller as proof of
delivery (B8 FOB).

(d) Payment of price
The buyer must pay the price agreed by him in the contract of sale (B1 FOB).

(e) Risk
The goods are at the buyer’s risk from the moment they have passed the ship’s rail
at the port of shipment. However, where the buyer fails to inform the seller about
the name of the ship, the port of shipment, and the required delivery date, or if the
named vessel fails to arrive on time, or is unable to take the cargo, or closes for
cargo earlier than the stipulated date, the buyer bears the risk from the agreed
date or the expiry date of the period fixed for delivery. He is placed under this
risk only if the goods have been clearly set aside, or otherwise identified as the
contract goods (B5 FOB).

(f) Payment of other costs, duties and taxes

The buyer is responsible for the costs incurred in pre-shipment inspection, unless
mandated by the exporting country’s authorities (B9 FOB). Where the buyer has
requested the seller to obtain documents (or their electronic equivalents) for impor-
tation of the cargo, or for their transit through third countries, the seller must be
reimbursed for the costs incurred (B10 FOB). The buyer is also responsible for any
duties, taxes and other charges that may be levied on the goods, and for carrying
out all customs formalities during transit, and at the port of destination (B10 FOB).
(g) Import licences and customs formalities

The buyer must, at his own risk and expense, obtain an import licence, or official
authorisation necessary for importing the cargo. He is also responsible for carry-
ing out all customs formalities in the country of import and, where required, in
the countries through which the goods are passing (B2 FOB).
(h) Taking delivery

Delivery to the buyer takes place when the cargo is placed on board the named
ship on the date or at the stipulated time (B4 FOB). From the moment the goods
cross the ship’s rail, the buyer bears all the costs. Where additional costs are
incurred due to the buyer’s failure to nominate a ship, or where a nominated ship
arrives late or is unable to carry the cargo, these will be to the buyer’s account,
provided the goods have been clearly set aside or otherwise identified (B6 FOB).

INCOTERMS 2000 — a brief overview

As stated earlier, INCOTERMS, first formulated in 1936 by the International Chamber
of Commerce, have undergone various modifications to introduce new terms for

167 As Jiménez notes in relation to the answer to Q17, ‘The panel of experts firmly closed the
door on the possibility for an FOB buyer to escape his contractual obligations by claimin
that berthing was difficult to obtain in a timely manner’. Jiminez (ed), QA INCOTERMS,
1998, ICC, p 85.
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emerging modes of transport, such as air and road transport. The current version — the
2000 version — does not introduce that many changes to the 1990 version. While
retaining the arrangement of terms as adopted in INCOTERMS 1990, it ensures that
the wording used in INCOTERMS 2000 reflects accurately trade practice and intro-
duces substantive changes in relation to FAS, DEQ and FCA terms. In relation to FCA,
changes to loading and unloading obligations have been amended; and in relation to
FAS and DEQ, customs clearance and payment of duty obligations have been
amended.'®

The move away from terms related to transport modes was felt necessary in order
to meet the growing use of multimodal transport (that is, use of more than two modes
of transport — for example, sea/road/sea) brought about as result of containerisation.
As a result, mode-specific terms found in the 1980 version of INCOTERMS, such as
FOR (free on rail) and FOT (free on truck), are dropped.

A point to note about INCOTERMS is that they apply to a contract only where the
parties agree to be governed by their provisions. Of course, it is possible that some
states may have given statutory effect to INCOTERMS, in which case they would
apply if the contract attracts the application of the law of that state. The UK has not
given statutory effect to INCOTERMS. It is, however, possible that a contract may not
specifically provide for INCOTERMS since it is customary in that particular trade to
use INCOTERMS. Were this the case, English courts will take on board prevalent
mercantile custom to determine the responsibilities of the parties.'”

It must be noted that, in spite of extensive rules, ranging from providing goods in
conformity with the sale contract, obtaining licences, authorisations, contract of car-
riage, contract of insurance to delivery, passing of risk, checking, packaging and
marking, division of costs and giving notice to buyer, INCOTERMS are not com-
prehensive. Issues such as what constitutes conformity of goods with the contract of
sale, remedies for breach of obligations set by INCOTERMS, and passing of property,
still need to be resolved by looking to the law that governs the contract."””

INCOTERMS 2000, like its predecessor, arranges trade terms into four groups: (a)
E term; (b) F terms; (c) C terms; and (d) D terms. Each group reflects the level of risk
undertaken by the seller. The level of risk is at its minimum in an E term and its
highest in a D term. An increase in the seller’s level of risk results in a corresponding
decrease in the level of risk assumed by the buyer.

(a) E term
This group consists of one term — ex works (ExW). The level of risk is at its lowest,
as far as the seller is concerned. His obligation to deliver under the contract is
fulfilled as soon as he makes the goods available at his premises for collection by
the buyer.

(b) F terms

This group consists of three terms — free carrier (FCA), free alongside ship (FAS)
and free on board (FOB). FCA is recommended for use where rail, road, air or

168 See Tables 1(a), 1(b) and 1(c).

169 See also Chapter 2 on the attitude of the Convention on the International Sale of Goods 1980
to trade usage and mercantile customs.

170  Given that many states have ratified the Convention on the International Sale of Goods 1980,
it is likely that this convention may decide issues relating to conformity of goods, remedies,
etc. Note, however, that passing of property is not dealt with by this convention.
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multimodal transport is envisaged. FCA can also be used for sea or inland water-
way transport where the ship’s rail is not the convenient point for passing of risk,
as, for instance, in ro-ro (roll on, roll off) traffic — that is, where trucks or trailers are
driven straight on and straight off a ship. FOB and FAS are to be used for inland
waterway or sea transport. In an F term, the seller agrees to deliver the goods to
the carrier (FCA), alongside the ship (FAS), or on board the vessel (FOB), and also
undertakes to obtain the export licence or other official authorisation.
(c) Cterms

This group contains four terms — cost and freight (CFR), cost, insurance, freight
(CIF), carriage paid to (CPT) and carriage and insurance paid to (CIP). CFR and
CIF are to be used for sea or inland waterway transport, whereas CPT and CIP are
to be used where rail, road, air or multimodal transport is envisaged. Once again,
CPT and CIP can also be used for sea and inland waterway transport where the
ship’s rail is not the point at which risk is to pass from the seller to the buyer (see
above, ‘F terms’). Under C terms, the seller is obliged not only to hand over the
goods to the carrier and obtain export licences, but has to obtain the contract of
carriage (CFR and CPT) and insurance (CIF and CIP).

(d) D terms

This group consists of delivered at frontier (DAF), delivered ex ship (DES),
delivered ex quay (DEQ), delivered duty unpaid (DDU), and delivered duty paid
(DDP). DAF is intended for use with air, rail, road or multimodal transport. DES
and DEQ are to be used with inland waterway or sea transport, and DDU and
DDP are recommended for use with any form of transport. The seller’s obligations
are at their maximum in D terms. He undertakes to make the goods available for
collection at a named frontier (DAF), or on board a ship (DES), or on the quay
(DEQ), or at the named place of destination in the country of importation, not
having paid the duties (DDU), or having paid the duties (DDP). In the case of
DEQ, DDU and DDP, the seller has to obtain the import licences and other official
authorisation.

It is quite common for parties to use INCOTERMS 2000 but also add extra qualifying
words. A frequently found variant of CIF INCOTERMS 2000 is ‘CIF landed port of
destination’. Where variants are used, it is not possible precisely to state the extent of
obligations undertaken by the parties. The meaning of the term will have to be gath-
ered by looking to the intention of the parties or the custom in the trade, if relevant.
The International Chamber of Commerce, in the ‘Introduction’ to INCOTERMS
1990, recommends that it is not advisable to use abbreviations added to the C terms
unless the meaning of the abbreviations is clearly understood and accepted by the

contracting parties or under any applicable law or custom of the trade'' — a view
repeated in INCOTERMS in Practice,"”” published by the ICC.

CONCLUSION

It is apparent from the discussion of CIF and FOB that the contract of carriage in the
form of a bill of lading plays an extremely important role in international trade. Part

171 See para 11, ‘Introduction’, INCOTERMS 2000.
172 1995, ICC.
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III on the transportation of goods will examine the rights and liabilities associated
with bills of lading along with the two international conventions — the Hague-Visby
Rules and the Hamburg Rules — which set out the responsibilities and liabilities of the
parties to a bill of lading. Before proceeding to transport documentation, the next
chapter will examine the Convention on the International Sale of Goods 1980 drafted
by UNCITRAL to see how it addresses the obligations of the seller and the buyer and
remedies available to the parties to the sale contract in the case of breach by either of
the parties.
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CHAPTER 2

THE VIENNA CONVENTION ON THE
INTERNATIONAL SALE OF GOODS 1980

INTRODUCTION

Ideally, any international sale contract should include a choice of law clause — a clause
stipulating the law applicable to the contract, such as English law.! Parties often,
through oversight or ignorance, omit to include a choice of law clause. It is also possible
that the parties have found it difficult to agree on such a clause. In the event of a
dispute, the forum applies its private international rules’ to determine the law applic-
able to the contract. The law relating to sale contracts varies from state to state and
any uncertainty with regard to applicable law means uncertainty also in respect of the
rights and obligations of the parties to the contract and the available remedies in
the event of a dispute. One way to tackle this uncertainty is to harmonise the law
relating to international sales in the form of an international convention for world-
wide adoption, thus enabling the application of a uniform set of rules to such transac-
tions. This task of harmonising the law relating to international sales of goods at an
international level started in 1930 under the auspices of the International Institute
for the Unification of Private Law (UNIDROIT).? Interrupted by the Second World
War, work resumed in the early 1950s, and in 1964 two conventions were adopted:
Uniform Law on International Sales (ULIS) and Uniform Law on the Formation of
International Sales (ULFIS). Ratified only by a handful of states, including the United
Kingdom,* they were criticised on both political and legal grounds.” Unpopularity
of the ULIS and ULFIS meant a return to the drawing board.® The United Nations
Commission on International Trade Law (UNCITRAL)” was seen as the ideal organ-
isation to undertake the task of drafting such an international convention, since its
membership consisting of developing (Third World) and developed nations, and
socialist countries, would counter any political objections that might be levelled
by the socialist or Third World quarters. The Working Group set to work in 1969 with
ULIS and ULFIS as springboards and submitted two draft conventions in 1976 and
1977 to the Commission. On review, the Commission combined the two draft

1 If English law applies to a sale, the Sale of Goods Act 1979 will apply to the contract. Reference
to provisions as and where relevant in the context of cost, insurance, freight (CIF) and free on
board (FOB) contracts was made in Chapter 1. For an excellent comprehensive account of the
Sale of Goods Act, see Furmston, Sale and Supply of Goods, 2000, Cavendish Publishing.

2 See Chapters 16 and 17 for further on the Brussels Regulation I, the Rome Convention 1980 and
Rome I

3 It was set up as an auxiliary organ of the League of Nations in 1926. Subsequent to the demise
of the League of Nations, the UNIDROIT was re-established on the basis of the UNIDROIT
statute.

4 These conventions, implemented by the United Kingdom with the Uniform Laws on Inter-
national Sales Act 1967, entered into force in 1972. The text is available in Carr and Kidner,
International Trade Law Statutes and Conventions, 5th edn, 2008, Routledge-Cavendish Publishing.

5 For an interesting comparison of some of the provisions of ULFIS and the UNCITRAL Convention
on the International Sale of Goods 1980, see Barbi¢, in Voskuil and Wade (eds), Hague-Zagreb Essays
on the Law of International Trade, Vol 4, 1983, TMC Asser Institute.

6 See Magnus, ‘European experience with the Hague sales law’ [1979] Comparative Law
Yearbook 105.

7 See Farnsworth, "UNCITRAL Why? What? How? When?’ (1972) 20 American Journal of
Comparative Law 314.
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conventions into one — the Convention on the International Sale of Goods — and
submitted it to the Diplomatic Conference held at Vienna.? The Convention on Inter-
national Sales of Goods 1980 (‘CISG’ or popularly known as the “Vienna Convention’)
came into force in 1988 with the required 10 ratifications.” Since then, there has been a
steady stream of ratifications."’ Popularity of the Convention on International Sales of
Goods 1980 (hereinafter ‘Vienna Convention’) has brought it to prominence in the
field of international commercial law.

As for the United Kingdom, it has not yet ratified the Convention. The reception
of the Convention is less than enthusiastic for a variety of reasons. Among them:

(1) unfamiliarity with some of the concepts and rights introduced by the Vienna
Convention such as fundamental breach," right to cure after the time fixed for per-
formance, and the self-help remedy of reducing the price where non-conforming
goods are delivered;

(2) popularity of the well-established Sales of Goods Act 1979 in the international
commercial sector as evidenced by the use of choice of English courts as a
forum for dispute resolution, and the choice of English law clauses in contracts
even where the contracting parties do not have any connection with the United
Kingdom and the movement of goods does not involve the United Kingdom;

(3) doubts about producing uniformity since it is likely to be interpreted variously;

(4) minimum effectiveness since most commercial traders are likely to opt out of the
Convention;"? and

(5) incomprehensiveness, since the Vienna Convention does not address issues such
as the validity of the contract and passing of property."”

Reluctance to ratify on the part of the United Kingdom has come under criticism.
For instance, Barry Nicholas, a prominent academic and member of the UNCITRAL
Group, while sympathetic to the hesitation of British lawyers to embrace the Vienna
Convention, correctly observes:

There are indeed grounds for an English lawyer to feel disquiet about the convention
and the way in which it is developing. But this is no longer a ground, if it ever was one,
for refusing to ratify the convention. On the contrary, it is a ground for ratifying quickly,

8 For more on the historical background, see Farnsworth ‘The Vienna Convention: history and
scope’ (1984) 12 International Lawyer 17.

9 The text of this Convention is reproduced in Carr and Kidner, International Trade Law Statutes
and Conventions, 5th edn, 2008, Routledge-Cavendish. The full text is also available on
www.uncitral.org. They also maintain a database of reported cases relating to this convention.
Another useful database of cases and other bibliographic materials is maintained by http://
cisgw3.law.pace.edu.

10 Visit www.uncitral.org for an up-to-date list of ratifications along with details of reservations.

11 This is not be confused with the notion of fundamental breach as developed in English law.
See Photo Productions v Securicor [1980] AC 827 and Chapters 7 and 8, pp 213-16, 243-6
below. The problem with the Vienna Convention in the UK Eas largely been cﬁle to comprom-
ises between civil law and common law approaches in order to produce a convention that
would be adopted. See Merryman, ‘In the convergence (and divergence) of the civil law and
the common law’ (1981) 17 Stanford Journal of International Law 357; Rossett, ‘“The inter-
national sales convention: a dissenting view’ (1984) 18 International Lawyer 445.

12 See ‘Party autonomy and the Vienna Convention’, pp 68-9 below.

13 Some of these objections can be found in Law Reform Committee of the Council, 1980
Convention on Contracts for the International Sale of Goods, 1981, Law Society of England and
Wales.
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so that the experience of English lawyers and the English Commercial Court may
influence the way in which the convention is applied."

In October 1997, the Department of Trade and Industry (DTI) published a consultation
document with a view to inviting views since it felt the time was right to reconsider
the issue of ratification of the Vienna Convention in the interests of the UK traders due
to its popular acceptance worldwide. As the DTI observed:

Since 1989, the number of countries ratifying the Convention has more than doubled
to48...

This evidence suggests the UK is becoming increasingly isolated within the international
trading community in not having ratified the convention. We judge the time is right
therefore to consider again whether our international traders are at a disadvantage
because the UK is not a party to the convention and therefore does not have access
to a law which was drafted specifically for international sales in the modern world.
Ratification would also enable our courts to contribute towards the interpretation and
development of the convention, which is taking place at the moment without our
participation.”

Of the 450 consultation documents sent out, the DTI received only 36 responses.
Twenty-eight of the responses supported ratification on the grounds that use of a
neutral and uniform law would be beneficial in an increasingly globalised market-
place. Seven responses were against ratification on the grounds listed above.'® Three
responses did not take any clear view on the matter.”” The poor response rate is indeed
surprising, if not alarming, given the involvement of a government department in
canvassing opinions on the suitability of ratifying the convention. This could be an
indication of ignorance or apathy on the part of interested parties towards the Vienna
Convention.

According to a communication from the DTI dated February 1999, the Govern-
ment is expected to bring the Vienna Convention into ‘national law when there is time
available in the legislative programme’. At the time of writing the previous edition,
the author was informed by the DTI that the Government intended to ratify the
Convention as soon as a convenient slot in Parliament’s legislative timetable was
available. This is yet to happen. Regardless of this apparent apathy, it is important
to include a discussion of this convention since it is likely to affect a great many
international sales contracts. Most member states of the European Union are parties to
the convention; so are the world’s biggest traders such as the US and China. It is also
likely that the British courts will be called upon to interpret the convention either
because the parties have chosen the Vienna Convention to apply to their sales contract
or the application of private international law rules lead to the law of state that is a
party to the Vienna Convention.

14 Nicholas, ‘The United Kingdom and the Vienna Sales Convention: another case of splendid
isolation?’, available at www.cnir.it.

15 DTI, United National Convention on Contracts for the International Sale of Goods (the Vienna
Convention): A Consultation Document, 1997, DTI (available at www.dti.gov.uk), paras 22
and 23. The DTI also produced a consultation document in 1989, United Nations Convention
on Contracts for the International Sale of Goods, DTI. See also Azzouni, ‘The adoption of the
1980 Convention on the International Sale of Goods by the United Kingdom’, available at
www.cisg.law.pace.edu/cisg/biblio/azzouni.html.

16 Based on the information obtained from the DTI.

17 Iwould like to thank Mr Fraser Murrey, Business Law Unit, Department of Trade and Industry,
for providing me with information on the responses to the consultation document.
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The United Kingdom is by no means alone in voicing its dissatisfaction with the
Vienna Convention. Criticisms have come from a variety of quarters including practi-
tioners and academics. Arthur Rossett expresses the dissatisfaction constructively and
lucidly in the following manner:

We should not fault the drafters of the [Vienna Convention] for their inability to arrive
at a Continental style code that concisely and clearly states universal principles of sales
law. The 68 nations that participate in UNCITRAL are incapable of any such agreement.
I fault the pretense that there are grand principles at work and transcendent values
being vindicated. In fact, the convention is largely a cut-and-paste job, and the primary
operative drafting principle was to produce a document that all could agree to and none
would reject. I do wish that the drafters had seen their task more realistically as one of
building from transaction and practice to principle . .. I wish they had shown greater
realization that the process upon which they had embarked is an organic, continuing
one ... What we need are conventions more sensitive to the need to incorporate the
capacity for change, growth and discovery into the process of harmonization."

While the focus of this chapter is the Vienna Convention, reference to the ULIS and
the ULFIS conventions will be made as and where relevant.” There is also reference
to case law relating to various provisions of the Vienna Convention. The reference
is however limited by the availability of English translations of judgments. A brief
section on developments® that may impinge on international sales transactions since
the Vienna Convention is also included.

Briefly, the reason for the lack of interest in the ULIS and ULFIS conventions is by
and large political, though legal uncertainties also played a role. They were seen as a
European convention since 19 of the 28 states represented at the conference were from
Western Europe. Socialist countries and developing countries from Asia and Africa
were largely unrepresented, so were many of the Commonwealth countries. The US,
which took part very late in the day (when it joined UNIDROIT in 1963), saw no
reason in ratifying it. According to Bainbridge:

Objections of the US delegation to ULIS centred on four basic points:

(1) ULIS was conceived primarily in the light of external trade between common
boundary nations geographically near to each other;

(2) ULIS devoted insufficient attention to international trade problems involving
overseas shipments;

(3) ULIS did not balance the reciprocal rights and obligations of sellers and buyers
viewed in the light of practical realities of trade practices; and

(4) ULIS would not be understood by individuals in the commercial field.”

While the ULIS and ULFIS have been ratified by the United Kingdom, they are
hardly used by parties to an international sales contract.” It seems the situation is

18 Rossett, ‘CISG laid bare: a lucid guide to a muddy code” (1988) 12(3) Cornell International L]
575, at p 589.

19 For further on these conventions, see Sutton, ‘The Hague Conventions of 1964 and the
unification of the law of international sale of goods’ (1971) 7 University of Queensland L] 145.

20 The UNIDROIT Principles of International Commercial Contracts and the Principles of
European Contract Law. The texts of these instruments are available at www.jus.uio.no.

21 ‘Trade usagesininternational sales of goods: an analysis of the 1964 and 1980 Sales Convention’
(1984) 24 Virginia Journal of International Law 619, at p 625.

22 See Feltham, ‘The United Nations Convention on Contracts for the International Sale of
Goods’ (1981) JBL 346.
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no different in other countries which have ratified them. Regardless of their limited
use, it must be said that these conventions have provided the foundations for, if not
influenced, many of the provisions of the Vienna Convention.

THE VIENNA CONVENTION

Structure and features

The drafters intended to offer the Vienna Convention as a truly international instru-
ment in the interests of wide acceptance, thus furthering the fundamental objectives
of harmonisation and certainty. As such, it does not promote or adopt principles
found in any one legal system in preference to another but strives towards a com-
promise that would be acceptable to all regardless of their legal or economic back-
ground. As one writer points out, it is ‘a marriage between socialist, third world,
common, and civil law principles’.” As to whether the marriage is a successful
one or not will become clearer over time with an analysis of the fast growing case
law database from different jurisdictions (currently, mostly European) collected by
UNCITRAL.** As part of the harmonisation drive and to endorse the international
nature of the convention, it has, unlike many of the other international conventions,
such as the Warsaw Convention and the Hague Rules on air and sea carriage respect-
ively,” a provision on its interpretation. The desire for global acceptance was pursued
at the cost of leaving out legal issues central to a sales transaction. Passing of property,
validity of contract, product liability, and consumer sales are some of the areas
that have not been tackled in the Vienna Convention. In these matters, one must resort
to the relevant domestic law applicable to the contract. Other features are party
autonomy (freedom of the parties to a transaction to opt out of the convention)
and use of language exhibiting a pragmatism that would appeal to the mercantile
community. In order to avoid the perceived difficulties associated with legal technical
language by non-lawyers and lawyers (from different jurisdictions) alike, the provi-
sions avoid, for the most part, technical legal jargon thus making it more accessible.
As Kazuaki Sono observes:

[The Vienna Convention] avoids using the shorthand of legal rules that might be inter-
preted differently in different legal systems. Instead it speaks directly to the business
community by providing the results that would meet the ordinary expectations of a
business person.”

The Vienna Convention is comprised of four parts: Part I (Arts 1-13) on sphere of
application and general provisions; Part II (Arts 14-24) on formation of contract;
Part III (Arts 25-88) on obligations of the seller, the buyer, remedies for breach of
contract by seller and buyer, passing of risk and damages; and Part IV (Arts 89-101)

23 Zwart, ‘The new international law of sales: a marriage between socialist, third world, common,
and civil law principles’ (1988) 13 North Carolina Journal of International Law and Commercial
Regulation 109.

24 Itis inevitable that during the settling-down period there will be teething problems. The col-
lection of cases show different approaches to interpretation and a reluctance to refer to
decisions from other jurisdictions.

25 See Chapters 8 and 10.

26 ‘Restoration of the rule of reason in contract formation: has there been civil and common law
disparity?’ (1988) 21(3) Cornell International L] 477.



62 International Trade Law

on final provisions dealing with matters such as depositary, reservations and entry
into force.

Sphere of application

Article 1 of the convention starts off by saying that it applies to ‘contracts of sale
of goods’. Predictably, the first question that is likely to come to mind is “What consti-
tutes a sale for the purposes of the Vienna Convention?’” No definition is provided.”
Nevertheless, an understanding of a contract of sale can be gathered from the rights
and obligations of the seller and the buyer. Derived from the convention’s provisions
and widely accepted, the sale contract is defined as ‘the contract by virtue of which
the seller has to deliver the goods, hand over any documents relating to them and
transfer any property in the goods, whereas the buyer is bound to pay the price for
the goods, and take delivery of them’.” Since payment of a price is central to a sale
contract, the generally held view” is that the convention does not apply to barters
where goods are exchanged for goods or services® and both parties take on the role of
seller and buyer.”” The same goes for distribution agreements, though it seems that
sales concluded under a distribution agreement will attract the application of the
Vienna Convention.** Also agency agreements are outside its scope.”

Unlike ULIS, the Vienna Convention does not look to factors associated with
the transaction such as the movement of goods from one state to another or the
places of offer and acceptance to determine the applicability of the convention
(Art 1 of ULIS). Focus instead is on the contracting parties” place of business and
knowledge on the contracting parties” part of the international character of the trans-
action. A contract for the sale of goods will come within the ambit of the Vienna
Convention if:

¢ the places of business are in different states (Art 1); and

¢ both these states are contracting states to the Vienna Convention (Art 1(1)(a));*
and

* both parties know that they have places of business in different states on the basis

27  Section 2(1) of the Sale of Goods Act 1979 defines a contract of sale thus:

... is a contract by which the seller transfers or agrees to transfer the property in the
goods to the buyer for a money consideration, called the price.

28 ULIS also does not provide a definition.

29  Ferrari, ‘Specific topics of the CISG in the light of judicial application and scholarly writing’
(1995) 15 Journal of Law and Commerce 1.

30 See Honnold, Uniform Law of International Sales, 1991, Kluwer.

31 Re Westminster Property Group plc [1985] 1 WLR 676.

32 For further details on barters and other types of counter-trade such as buy-back agree-
ment, see UNCITRAL, Legal Guide on International Countertrade Transaction, 1992 (available
at www.uncitral.org) and Countertrade, Publication No 944, ICC. However, it could be
argued that if a price is assigned to the goods it may come within the scope of the Convention.

33 See Decision of Metropolitan Court Budapest, 19 March 1996 (Case 126), CLOUT Database at
www.uncitral.org.

34 See Oberlandesgericht Diisseldorf, 11 July 1996, n 6U 152/9S, available at www.unilex.info.

35 See Amtsgericht Alsfield, 12 May 1995, 31C 534/94, available at www.unilex.info.

36 See Interag Co Ltd v Stafford Phase Corp, 2d instance 983 F 2d 1047 (2nd Cir 1992) where the
Vienna Convention was applied on the basis that both parties had places of business in
contracting states (the US and Hungary); See also Oberlandesgericht Miinchen, 8 March 1995,
Case No 7 U 5460/94 (Case 134), available CLOUT Database.
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of the contract, or dealings or information disclosed before or at the conclusion of
the contract (Art 1(2)).

Nationality of the parties is an irrelevant factor for the application of the convention
(Art 1(3)).

By way of illustration, a contract between a seller with a place of business in
Hungary and a buyer with a place of business in Germany will be subject to the
Vienna Convention since both are contracting states, provided that the parties to the
contract are aware of the international character of the transaction and have not
agreed to opt out of the Vienna Convention.”” This focus on places of business is prone
to produce results that may strike as odd. For instance, a contract between parties
with places of business in France and the US where goods are transported from
Marseilles to Paris will trigger the Vienna Convention while a contract between two
parties with places of business in the US with goods to be transported from New York
to Florence will not. Suggestions were made during discussions that transportation of
goods should be included as a factor for establishing the internationality of the sale
transaction but rejected on the grounds that details of transportation of goods are not
always determined at the conclusion stage.

In spite of the importance of place of business for the applicability of the Vienna
Convention, it is left undefined. Article 10 addresses the situation where a party has
more than one place of business. Is the place of business the place where the business
organisation is registered? Or, is it the place where important decisions regarding
the organisation’s running are taken? Permanency may be one contributory factor.
And the place where the transaction is to be performed may also be a relevant factor
on the basis of Art 10. This lack of clarity leaves room for a variety of interpretations.
As Grigera Naon, writing from an Argentinian perspective, highlights:

The notion of “place of business’ and its Spanish translation establecimiento are highly
ambiguous terms. The representative from Czechoslovakia has previously observed
with respect to the preliminary draft . . . that a definition of this concept in the final text
would be indispensable if problems of interpretation — which could lead to unpredict-
able and irregular application by national courts — were to be avoided. That this remark
is fully justified is confirmed by the fact that while the representative of the International
Chamber of Commerce interpreted ‘place of business’ as a permanent commercial
organisation, including an office and the presence of employees devoted to the sale of
goods or services, the Secretariat of the United Nations, in commenting upon the draft
convention, believed that “place of business’ was either the place where the party (if not
a physical person) has been incorporated or duly organised, or where the controlling
bodies of the company are based. Latin American legal literature distinguishes in
turn between the ‘seat’, ‘“domicile” and ‘establecimiento’ of a ‘sociedad’. The seat coincides
with the actual, effective and intended place from which the sociedad is managed, the
domicile is the place where the formalities of incorporation of the sociedad were fulfilled,
while the establecimiento is the place where the manufacturing and productive activity of
the sociedad is carried out.®

Applicability is extended on the basis of private international law principles even
where the parties do not have their places of business in contracting states. Article
1(1)(b) provides for the application of the Vienna Convention when rules of private

37 See ‘Party autonomy and the Vienna Convention’, pp 68-9 below.

38 ‘The UN Convention on Contracts for the International Sale of Goods’, in Horn and Schmith-
off (eds), The International Law of Commercial Transactions, 1982, Kluwer, at p 97.
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international law lead to the application of the law of a contracting state. This rule
is obviously intended to widen the impact of the Vienna Convention to apply
to transactions entered into by parties who are not located in contracting states.
To illustrate: a sale transaction entered into by parties located in England and France
might attract the application of Vienna Convention on the basis of Art 1(1)(b).
Since Art 1(1)(b) introduces an element of surprise on an unsuspecting party, many
delegations objected to the widening of the application of the Vienna Convention.”
A compromise was reached at the last minute and countries that did not desire to be
bound by Art 1(1)(b) could make a reservation to exclude the provision under Art 95.

As Winship notes:

At the 1980 Vienna Conference . . . sub-para 1(b) came under renewed attack . . . Inter-
ested in observing their domestically-adopted international trade laws, Czechoslovakia
and the German Democratic Republic supported the Federal Republic of Germany’s
previous proposal ... The Czechoslovak representative again explained that his gov-
ernment submitted this proposal so that its special law governing international trade
would continue to be applicable in situations where one of the parties to an international
sales contract did not have its place of business in a contracting state. To the surprise of
some observers, the conference accepted this proposal . . . with little debate or opposition
[at p 508].

Many countries, including the US, have done so.*

Interestingly, it seems that the Vienna Convention is coming to be perceived as
part of trade usage or lex mercatoria* by arbitration tribunals and (arguably) applied
even in the absence of criteria triggering their applicability. Award 5713* of 1989 of
the International Chamber of Commerce Tribunal provides an interesting illustration.
The seller located in Turkey and the buyer in Switzerland entered into a contract in
1979 (a year before the Vienna Convention was adopted) for sale of goods on FOB
terms. The goods did not conform to the specifications agreed by the parties with
the result that the buyer treated the goods to make them saleable. He sold them at a
loss. The seller demanded payment in full. The buyer counterclaimed compensation
for direct losses, lost profits and interest. The contract did not include a choice of
law clause. In the absence of choice of law, the tribunal, applying cll 13(3) and 13(5) of
the International Chamber of Commerce Arbitration Rules 1975, took into account
the Vienna Convention as the best source of prevailing trade usages. It is indeed
an odd decision given that the Vienna Convention had not even been adopted at
the time of conclusion of the contract and it is highly doubtful whether the parties

39  Report of Working Grour on the International Sale of Goods (First Session), UN Doc A/CN 9/35
aras 24 and 25. See also Winship, ‘Private international law and the UN Sales Convention’
1988) 12 Cornell International L] 487.

40 It is possible that parties may not have agreed on a choice of law clause at the time of
conclusion of the contract but may do so upon dispute. See Russia 30 December 1998 Arbitration
Proceeding 62/1998 (available at http://cisgw3.law.pace.edu/cases/981230r1.html), where
there was no applicable law provision but the buyer from India (claimant) offered that
the substantive rules of Russian law be applied. This meant the application of the Vienna
Convention had precedence over domestic civil law by virtue of Art 15(4) of the Russian
Federation Constitution.

41 There is no clear definition of lex mercatoria. In some quarters, it is seen as comprising of trade
usages that have become embodied in legislation or model laws and for some it also includes
transnational law.

42 Case 45, abstract available CLOUT Database www.uncitral.org. See also Petrochilos, ‘Arbi-
tration conflict of law rules and the 1980 International Sales Convention’ (1999) 52 Revue
Hellenique de Droit International 191.
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had the convention (still at the deliberation stage at the time in question) in mind.
And, justification on the basis that the Vienna Convention is a codification of existing
usages is near impossible since it is an instrument derived through diplomatic
endeavour and compromise of differing legal principles.®

The approach of the Vienna Convention to leave areas of controversy and areas
adequately addressed by internationally recognised rules well alone affects certain
types of transactions and the sale of certain types of goods.* First in the list are
consumer transactions — goods bought for personal, family or household use, provided
the seller is aware, are excluded.” Predictably, these are excluded since consumer
transactions are normally protected to varying degrees by the mandatory laws of a
state. It would be difficult to achieve a common framework for consumer sales in the
absence of a common policy amongst states. Of course, the provision leaves a
penumbra of uncertainty. For instance, will the purchase of a laptop by a doctor
which he intends to use mostly for personal use and occasionally for professional
purposes fall within or outside the convention? Further, who bears the burden of
proving the seller’s knowledge of the intended use of the goods for personal, family
or household use? The Vienna Convention does not tackle procedural issues such as
burden of proof and the suggestion often made is that such matters are to be decided
by the law of the forum.*

Auction sales are excluded by the Convention since auction contracts are nor-
mally concluded at the fall of the hammer and it would be impracticable to determine
the place of business of the buyer at the conclusion of the contract (Art 2(b)).”
Moreover, sales by auction are unusual in international trade. Sales on execution or by
authority of law are also subject to domestic law (Art 2(c)). Sale of stocks, shares,
investment securities, negotiable instruments also fall outside the Vienna Convention
since these are subject to their own rules (Art 2(d)). However, it does not exclude sales
of goods which involve documents (documentary sales) such as a sale of goods on
CIF terms. Article 2(e) excludes the sale of ships, vessels, hovercraft or aircraft,*
the reason being that sea- and airborne vessels are viewed as real estate by many
jurisdictions and therefore subject to special rules. In the absence of definition of ships
and aircraft, it is unclear whether the sale of luxury yachts, small boats and gliders
come within the exclusion. Inevitably, in the absence of any clear view in the travaux

43 E%l, Award No 370 (429-370-1) (1989) of the Iran-US Claims Tribunal (Watkins-Johnson Co, Watkins-
Johnson Ltd v The Islamic Republic of Iran and Bank Saderal Iran) available at ht?:/ /cisgw3.law.
pace.edu/cases/890728i2.html. See also Hyland, ‘Note on ICC Arbitration Case No 5713 of
1989’, in Kritzer (ed), Guide to the Practical Applications of the United Nations Convention on
Contracts for the International Sale of Goods, Vol 2 (loose-leaf publication), 1994, Kluwer.

44  The sale of software is not specifical}y excluded. See Landgericht Miinchen, 8 February 1995 n 8
HK 24667/93 (Case 131) available from CLOUT Database at www.uncitral.org. However,
it seems that only off-the-peg software (standard software) will come within the Vienna Con-
vention. Custom made software would be regarded as sale of services and thus would be
excluded under Art 3(2).

45  Article 2(a) states:

The convention does not apply to sales:

(a) of goods bought for personal, family or household use, unless the seller, at any time
before or at the conclusion of the contract, neither knew, nor ought to have known
that the goods were bought for any such use.

46 See ‘Exclusion of issues’, pp 66-8 below.

47  Article 2, for the most part, is based on Art 5 of ULIS, though it excluded sales by instalments
in Art 5(2).

48 Unlike ULIS, there is no requirement for the ships to be registered (see Art 5(1)(b)).



66 International Trade Law

preparatoires, a number of opinions have emerged. Honnold believes that it is to be
construed in functional terms so that a vessel which is not used for transportation of
goods or persons would come within the Art 2(e), while others suggest that ‘ship’
should be restricted to large vessels or leave it to domestic law to determine whether a
boat is or is not a ship.* Views also differ on whether the exclusion applies equally to
the components — that is, essential components such as engines, propellers — of the
vessels. Case law however seems to suggest otherwise. In United Technologies (Pratt
and Whitney) v Malev Hungarian Airlines, the contract was for the sale of aircraft
engines — an essential component of the aircraft. The court held that the convention
was applicable to the transaction. Sale of electricity (Art 2(f)) is also excluded since
this is subject to detailed bilateral agreements.

Another important exception is in respect of goods that are ordered (made-to-order
goods). While goods to be manufactured or produced fall within its scope,” if a
substantial part of the material used in the manufacture of production of goods is
provided by the person who orders, the sale transaction, according to Art 3(1), falls
outside the Vienna Convention. A number of decided cases illustrate its application.
Contracts where the preponderant part of the party who supplies goods consists
of supply of labour or other services are also outside the ambit of the Vienna
Convention.”

Exclusion of issues

A number of areas of an international sales transaction are specifically excluded by
Art 4. Validity of the contract is excluded from the Vienna Convention. This means
that issues such as legal capacity, illegality, mistake and agency contracts are left
untouched.” Applicable law will therefore be relevant where validity™ of the contract
is at issue. In spite of its importance, the issue of property™ is also excluded, since it
was felt that due to the divergent approaches it would be difficult to reach a con-
sensus. The exclusion does not mean that the Vienna Convention does not broach the
matter at all; it does in so far as placing the seller under an obligation to transfer
property in the goods to the buyer. As to when, where and how, they are matters to be

49 See Honnold, Uniform Law of International Sales, 1991, Kluwer; Schlechtriem, Uniform Sales Law,
1986, Manzsche Verlags- und Universitidtsbuchhandlung.

50 Supreme Court (Legfelsobb Birdsdg) 25 September 1992 — translation available in (1993) 13 Journal
of Law and Commerce 31.

51 See Commercial Court des Kantons OR 2001.00029, 5 November 2002 at http://cisgw3.law/
pace/edu.cases/021105s1.html, where a contract for the manufacture of three triumphal
arches held to be at par with a sales contract under Art 3(1) of the Vienna Convention.

52 Article 3(2). See Corte Suprema di Cassazione, Sez Un, 9 June 1995 n 6499 available at
www.unilex.info where the seller manufactured leather goods and also marked them with the
buyer’s brand. However, academic opinion seems to place the emphasis on the value of the
goods for determining whether the contract is one for services or for goods — see Honnold,
Uniform Law of International Sales, 1991, Kluwer.

53 The set-off of claims is also excluded. In Amtsgericht Duisburg, 13 April 2000 49C 502/00
available at http://cisgw3.law.pace.edu/cases/000413g1.html, the court in relation to a set-off
claim applied the private international law to determine the applicable law.

54 See Landgericht Aachen, 14 May 1993, available at http://cisgw3.alw.pace.edu/cases/
930524g1.html on the issue of challenge to a validity of contract where the contract is contin-
gent upon certain circumstances. See also Karollus, ‘Judicial interpretation and application of
the CISG in Germany 1988-94" (1995) Cornell Review of the Convention on Contracts for the
International Sale of Goods 51.

55 See Arts 41 and 42.
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resolved by the applicable law. Article 5 extends the exclusion to include liability for
personal injury or death; it is silent, however, on the issue of liability for damage to
property. While there are proponents for the view that this is a matter for tort, the
widely held opinion is that the Vienna Convention displaces tort liability, and com-
pensation is to be calculated on the basis provided by Art 74 Case law tends to
support the majority view. For instance, a Swiss court held that damage caused to the
buyer’s premises due to a leak was within the ambit of the Vienna Convention.”

An issue that has been discussed at both judicial and scholarly level is burden of
proof under the Vienna Convention. Apart from Art 79,% the Vienna Convention does
not mention burden of proof. Whether this silence means that the issue is to be
decided by resorting to domestic law has been addressed both by the courts and
scholarly writing. A number of cases have resorted to domestic law;* at the same
time, there are cases that have not. The latter is the better approach since it promotes
uniformity. As Ferrari observes in the interests of uniformity, the gap in respect of
burden of proof should be filled by resorting to the general principles underlying
the Vienna Convention. Citing Swiss and Italian cases in support, he formulates the
following three general principles:

(1) any party which wants to derive beneficial legal consequences from a legal
provision has to prove the existence of the factual prerequisites of that provision;

(2) any party claiming an exception has to prove the existence of the factual pre-
requisites of that exception; and

(3) those facts that are exclusively in a party’s sphere of responsibility and which
therefore are, at least theoretically, better known to that party have to be proven
by that party, since it is that party who exercises the control over that sphere.®!

At this juncture, it makes sense to raise the issue of parol evidence (often perceived as
a procedural evidentiary matter) that has seen some discussion.”” Two US cases
involving the Vienna Convention — MCC-Marble Ceramic Center v Ceramica Nuova
d’Agostin, SpA® and Beijing Metals and Mineral Import/Export Corp v American Business
Center Inc* - are relevant. The MCC case revolved round the issue of whether the
parol evidence rule precluded the plaintiff from relying on an oral understanding that
terms on the pre-printed form would not be used. At the lower judicial level, it was

56 See however Oberlandesgericht Diisseldorf, 2 July 1993, available from the CLOUT Database
www.uncitral.org.

57  See Schlectriem, ‘Border of tort and contract’ (1988) 21(3) Cornell International L] 467.

58 Handelsgericht Ziirich, HG 920670, 26 April 1995 available at www.unilex.info.

59 Article 79(1) states:

A party in not liable for a failure to perform any of his obligations if he proves that the
failure was due to an impediment beyond his control and that he could not reasonably be
expected to have taken the impediment into account at the time of the conclusion of the
contract or to have avoided or overcome it or its consequences.

60 See ICC Arbitration Case No 6653 of 1993 available at http://cisgw3.]law.pace.edu/cases/
936653i1.htm in respect of burden of proof and non-conforming goods.

61 ‘Burden of Proof under the CISG’ (2000) 5 Revue de Droit des Affaires Internationales 665
(available at www.cis%.law.pace.edu). See also District Court Rimini 26 November 2002 —
translation of case available at http://cisgw3.law.pace.edu.cases/021126i3.html.

62 The rule that if a contract is put in writing, then evidence of prior agreements and negotiations
will not be included.

63 144 F 3d 1384 (11th Cir 1998).
64 993 F 2d 1178 (5th Cir 1993).
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held that the affidavits submitted by MCC-Marble were barred by the parol evidence
rule. On appeal, the court considered Beijing Metals where the parol evidence rule was
held to apply but concluded it was not persuasive. It concluded that statements made
by the party had to be considered in the light of Art 8 of the Vienna Convention.
Article 8(3) gave the most important clue about the issue of the non-applicability of
the parol evidence rule in the context of the Vienna Convention since it clearly states
that “in determining the intent of a party or the understanding a reasonable person
would have had, due consideration is to be given to all relevant circumstances of the
case including the negotiations, any practices which the parties have established
between themselves, usages and any subsequent conduct of the parties’. Since all
relevant circumstances have to be given due consideration, the court held that the
parol evidence rule® was of no relevance in the Vienna Convention. The MCC-Marble
approach to the parol evidence rule in the context of the Vienna Convention seems to
be the correct one and the court has to be commended for its efforts to consider the
Vienna Convention instead of looking to domestic law.®

Party autonomy and the Vienna Convention

The Vienna Convention endorses the principle of party autonomy recognised as
fundamental to international commercial transactions by private international law
rules in most legal systems. The Vienna Convention is not mandatory in character
and Art 6 provides that parties may exclude its application altogether. There is no
indication in Art 6 whether this agreement should be express or implied.” The best
method obviously is clear in express words such as ‘This contract is not subject to
the Vienna Convention’. It could also be excluded with a choice of law clause, or
agreeing to terms that are inconsistent with the Vienna Convention provisions. For
instance, parties (with places of business in contracting states) to a sale contract
may choose English law as the governing law of their contract, or they may use
standard terms that are derived from English sales law. Since England is not a
contracting party, the courts are likely to look to the Sale of Goods Act 1979 to
resolve the issues in the sale contract. But what if the parties have chosen the law of
a country that is a party to the Convention?®® Is the contract subject to the Vienna
Convention or the domestic law? This issue was considered in one of the early
cases in Italy. In Nuovo Fucinati SpA v Fondemental International AB,” the contract

65 Note that the MCC-Marble case said that the parol evidence rule is based on substantive law.

66 See Andreason, "MCC-Marble Ceramic Center: the parol evidence rule and other domestic law
under the Convention on Contracts for the International Sale of Goods’ (1999) Brigham Young
University LR 351. See also Moore, “The parol evidence rules and the United Nations Conven-
tion on Contracts for the International Sale of Goods: justifying Beijing Metals and Minerals
Import/Export Corp v American Business Center Inc’ (1995) Brigham Young University LR 1347.

67 Article 3 of ULIS, by contrast, provides that the exclusion could be express or implied.

68 Even a choice of jurisdiction might attract the application of the Vienna Convention as SARL
Sodime-La Rosa v Softlife Design Ltd et al J(D(Eiase 223), available CLOUT Database —
www.uncitral.org) indicates. The contracting parties were from France and England and the
l§eneral condition of sale included a French jurisdiction clause. On a plea of lack of jurisdiction

y the Enilish buyer, the court held that the French courts had jurisdiction and the applicable
law was that of France and hence the Vienna Convention governed the contract. The dispute
concerned the place of payment of price and, agplying Art 57 of the Vienna Convention, the
court concluded that it was the seller’s place of business.

69 Case No RG 4267/88, 29 March 1993 available at http://csgw3.law.pace.edu/cases/
930329i3.html.
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was for the sale of iron chrome between an Italian seller and a Swedish buyer.
Italy was a party to the Vienna Convention and Sweden was not at the time of
the conclusion of the contract, which meant that Art 1(1)(a) did not apply. The parties,
however, had chosen Italian law as the law governing the contract. The choice,
according to the Tribunale Civile di Monza, rendered Art 1(1)(b) inapplicable and
the contract was governed by Italian domestic law. The decision is indeed sur-
prising since choice of Italian law would obviously include the Vienna Convention to
which Italy was a party. It has been criticised in legal writings. For instance, according
to Ferrari:

... the effect of the parties designating the law of a contracting state as occurred in
the transaction before the Tribunal of Monza remains very debatable. According to
some, such a designation excludes the application of the convention — at least where
absent the parties” agreement concerning choice of law, the law of a contracting state
(and therefore, the Vienna Convention [pursuant to Art 1(1)(b)]) would be applicable.
To apply the convention in these circumstances, it is argued, would deprive the
parties’ choice of law of any practical effect. This analysis should be rejected. A choice
of law agreement designating the law of a contracting state, when made without
clear reference to the purely domestic law of the designated jurisdiction, does not
exclude the applicability of the Vienna Convention. On the contrary, such an agree-
ment makes it certain that the convention applies. In addition, an agreement to apply
the law of a contracting state has the effect of designating the law applicable to ques-
tions outside the scope of the convention. This avoids problems in using conflict rules
to determine the law applicable to such questions. It follows, therefore, that the refusal
of the Tribunal of Monza to apply the Vienna Convention was not justified, even taking
into consideration the parties’ agreement — provided for by the convention itself — to
exclude its application.”

Ferrari’s forceful argument, it seems, is the correct one. Decisions in other jurisdic-
tions” also support it. In Case Number SCH-4318,7* an arbitration tribunal had to
decide whether the Vienna Convention applied to a sale transaction where the
parties — one from a contracting state (Austria) and the other from a non-contracting
state (Germany) — had stated Austrian law to be the applicable law. The tribunal, on
the basis of the predominant view in commentaries on the Vienna Convention,”
concluded that the choice of Austrian law was to be understood as the national law of
Austria including the Vienna Convention as its international sales law, and not merely
to domestic sales law.

Other than exclusion in whole, parties may exclude the Vienna Convention
in parts or vary the effect of any of the provisions subject to the limitations laid down
in Art 12. According to Art 12, the Vienna Convention’s dispensation with writing
does not apply if a party is located in a country that ratified the convention with a
reservation permitted by Art 96.

70 Ferrari, ‘Uniform Law of International Sales: issues of applicability and private interna-
tional law’ (1995) 15 Journal of Law and Commerce 159, at p 173, available at http://
cisgw3.law.pace.edu.

71 See ICC Arbitration Case No 6653 of 1993 (Abstract No 103, available CLOUT Database,
www.uncitral.org). Parties’ choice of French law led to the application of the Vienna
Convention.

72 Internationales Schedisgericht der Bundeskammer der gewerblichen Wirtschaft, available at http//
cisgw3.law.pace.edu.

73 Citing Bonnell, in Bianca and Bonnell (eds), Commentary on International Sales Law, 1987, Giuffre.
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Trade usage and the Vienna Convention

As seen in Chapter 1, trade usages and trade terms play an important role in
international commercial law, and for a convention to be successful it needs to be
sympathetic to them. How does the Vienna Convention tackle the issue of trade
usages? Like every other provision, the provision on trade usage, Art 9, is the result
of a compromise. It was fiercely debated, since the attitude to trade usages varied
amongst the delegates. Socialist countries were wary of trade usages™ since they
preferred the contract to be secure and certain so that the parties are not taken
by surprise, especially where local usages are adopted.” They also perceived trade
usage as the product of a limited group of countries (Western nations) and did
not reflect an opinion shared globally — a view equally shared by third world coun-
tries. This does not mean that Socialist countries did not recognise trade usages.
By and large they do, provided they are widely recognised — that is, internationally
well known — clear and certain.” By contrast, Western nations felt comfortable with
the recognition of trade usage by the Vienna Convention and in giving primacy
to them.

The recognition of trade usage in the convention is nothing new. Trade usage
was recognised in ULIS (Art 9), but was criticised for allowing a number of permuta-
tions.” What is novel, however, are some of requirements for trade usage to take
effect. The Vienna Convention recognises both express and implied usages. Know-
ledge plays a vital role in incorporating usages impliedly: that is, whether the
parties knew or ought to have known of the usage, that the usage is widely known in
international trade,” and the usage is regularly observed by the parties in contracts of
the type involved in the particular trade concerned. It seems that trade usage as
perceived by the Vienna Convention will not include custom.” Article 9 also covers
practices that the parties have established between themselves. It seems from decided

74 For a comparison with trade usage in ULIS, see Bainbridge, ‘Trade usages in international
sales of goods: an analysis of the 1964 and 1980 Sales Conventions’ (1984) 24 Virginia Journal
of International Law 619. For further on foreign trade in planned economies, see Dore, ‘Plan
and contract in the domestic and foreign trade of the USSR’ (1980) 8 Syracuse Journal of
International Law and Commerce 29.

75 Eorsi, ‘A propos the 1980 Vienna Convention on Contracts for the International Sale of Goods’
(1983) 31 American Journal of Comparative Law 333.

76  Report of the Secretary General (1970) 1 Yearbook UNCITRAL UN Doc A/CN 9/Ser A 1970, at
pp 549-50.

77  See Jokela, ‘The role of usages in the Uniform Law on International Sales’ (1966) 10 Scandina-
vian Studies in Law 81.

78 In BP International Ltd and BP Exploration & Oil Inc, Plaintiffs-Appellants v Empresa Estatal
Petroleos Ecuador et al Defendants, Empresa Estatal Petroleos de Ecuador and Saybolt Inc,
Defendants-Appelles, US Court of Appeals 5th Cir 02-21066, 11 June 2003 (available at http://
cisgw3.law.pace.edu/cases/03611ul.html), it was acknowledged that the Vienna Convention
incorporates INCOTERMS. Even if they are not global, the fact that they are well known
in international trade means that they are incorporated through Art 9(2;] according to the
judgment. Since the parties had contracted on CER terms, risk was seen as passing when the
gogds passed the ship’s rail. See Chapter 1, pp 35-36 above, for further on CFR INCOTERMS
and C&F.

79 See Honnold, Uniform Law for International Sales under the 1980 United Nations Convention,
1999, Kluwer; Karlgren, ‘Usages and statute law’ (1961) 5 Scandinavian Studies in Law 39;
Wortley, ‘The relevance of course of dealing, usages and customs in the interpretation of
international commercial contracts” (1977) 1 New Directions in International Trade Law 139;
Bainbridge, ‘“Trade usages in international sale of goods: an analysis of the 1964 and 1980 Sales
Conventions’ (1984) 24 Virginia Journal of International Law 619.
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cases that regularity of behaviour on a couple of occasions will be insufficient for the
purpose of establishing a practice.®

Interpretation of the Vienna Convention

While adoption of an international convention introduces harmonisation and cer-
tainty, there is no surety that the degree of harmonisation and certainty achieved will
be high since different jurisdictions are likely to interpret the provisions variously
given the richness of language. One way to counter disharmony is to include an
interpretation provision within the convention itself. The Vienna Convention has just
such a provision in its Art 7, which states:

(1) In the interpretation of this convention, regard is to be had to its international
character and to the need to promote uniformity on its application and the obser-
vance of good faith in international trade.

(2) Questions concerning matters governed by this convention which are not
expressly settled in it are to be settled in conformity with the general principles on
which it is based or, in the absence of such principles, in conformity with the law
applicable by virtue of the rules of private international law.

There is, however, a gap between theory and practice as experience with the Vienna
Convention illustrates. In spite of the extensive case database maintained by UNCI-
TRAL on the Vienna Convention (and available on their website), there is reluctance
on the part of courts to refer to opinions from other jurisdictions as an aid to interpret-
ation. According to Murray,* judges tend to interpret the Vienna Convention, in spite
of Art 7, with a ‘domestic legal lens’. This view is equally backed by scholars with a
civil law background. For instance, Bonnell and Liguori state that ‘very rarely do
decisions take into account the solutions adopted on the same point by courts in other
countries’.* Having said this, reference must be made to recognition of the inter-
national nature of conventions and the need to refer to foreign judgments on the part
of British judges. For instance, even in the absence of an interpretation provision in
the Hague Rules,* the House of Lords in Stag Line Ltd v Foscola, Mango and Co* took
the view that the interpretation of international conventions should not be rigidly
controlled by domestic precedents of antecedent date but that the language should be
construed on broad principles of general acceptance. Similar sentiments have been
expressed in the interpretation of other international transport conventions. In Coro-
craft Ltd v Pan American Airways Inc, Lord Denning said ‘even if I disagreed, I would
follow [decisions of other courts] in a manner which is of international concern. The

courts of all countries should interpret [the Warsaw Convention]® in the same way’.*

80 See AG Duisburg, 13 April 2000 49 C 502/00, available at http:/ /cisgw3.]law.pace.edu/cases/
000413g1.html.

81 Murray, ‘The neglect of CISG: a workable solution’ (1998) 17 Journal of Law and Commerce 365.

82 Bonnell and Liguori, “The UN Convention on the International Sale of Goods; a critical analy-
sis of current international case law’ (1997) 2 Revue de Droit Uniforme 385.

83 International Convention for the Unification of Certain Rules Relating to Bills of Lading,
Brussels 1924. See also Chapter 8.

84 [1932] AC 328.

85 Convention for the Unification of Certain Rules relating to International Carriage by Air 1929.
See also Chapter 10.

86 [1969] 1 QB 616, at p 655.
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There is controversy and debate still raging around the good faith part of Art 7.
Honnold,” on the basis of its drafting history, is of the view that good faith relates
only to the interpretation of the convention, while Schlechtriem® is of the opinion that
it is a general principle. The developing interpretation in case law seemingly favour-
ing good faith in contract performance has not been widely followed to give a
decisive answer on this matter, though it seems that following the view that good
faith is an underlying principle may help fill in some of the gaps that emerge in the
Vienna Convention.

Formation of a contract

The Vienna Convention adopts the traditional offer-acceptance framework for deter-
mining the existence of a contract. Consideration, a concept found in common law,
plays no role. However, the common lawyer will find much that is familiar and
unfamiliar in the formation of contract under the Vienna Convention. No specific
formal requirements are imposed and a contract can be concluded in any form, oral
exchange or otherwise.” Article 11, however, was the subject of some debate since
socialist countries such as Russia, used to strict formal requirements for international
trade transactions,” were unhappy with contracts coming into existence on the basis
of oral communication; similarly, with modification and termination. It was therefore
agreed” that states requiring written communication could make a reservation under
Art 96. Once a reservation is made under Art 96, it is mandatory and the contracting
parties cannot agree to depart from the writing requirement. To illustrate, a contract of
sale between two parties with places of business in contracting states, one of whom
has an Art 96 reservation, will not be able to opt out of the formal requirement that the
contract be in writing.

An offer, under the Vienna Convention (Art 14):

* must be addressed to a specific person;

* must be sufficiently definite (that is, the offer must indicate the goods and fix the
quantity and price explicitly or implicitly); and

87 Honnold, Uniform Law for International Sales under the 1980 United Nations Convention, 1999,
Kluwer.

88 Schlechtriem (ed), Commentary on the UN Convention on the International Sale of Goods (Thomas
(trans)), 1998, Clarendon Press. See Kastely, ‘Unification and community: a rhetorical analysis
of the United Nations Sales Convention’ (1988) 8 Northwestern Journal of International Law
and Business 574; Koneru, ‘The international interpretation of the UN Convention on the
Contracts for the International Sale of Goods: an approach based on general principles’ (1997)
6 Minnesota Journal of Global Trade 105; Schlechtriem, ‘Good faith in German law and Inter-
national Uniform Laws’, available at www.cnr.it/CRDCS/schlechtriem.htm. The text of the
Vienna Convention, case law and various articles are available on this excellent website:
www.cisg.law.pace.edu.

89 See Art 15 of ULIS and Art 3 of ULFIS for a similar provision. Note that the UNIDROIT
Principles for International Commercial Contracts in Art 1.7 specifically adopts the notion of
good faith as a founding principle. On whether the Vienna Convention allows electronic
communications see CISG — Advisory Council Opinion no 1, available at www.cisg.law.pace.edu.
See also Chapter 3.

90 Eg, General Conditions of Delivery of Goods between Enterprises of the Member States of the
Council for Mutual Economic Assistance. For more on the Council for Mutual Economic
Assistance and trading system, see Metcalf, The Council for Mutual Economic Assistance, 1997,
Columbia UP. This organisation was an economic one of Communist countries. Formed in
1949, it was dissolved in 1991.

91 See Art12.
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¢ must indicate the intention on the offeror’s part to be bound in the event of
acceptance.

While Art 14 states that the price must be fixed either explicitly or implicitly, Art 55 of
the Vienna Convention goes on to state:

Where a contract has been validly concluded but does not expressly or implicitly fix
or make provision for determining the price, the parties are considered in the absence
of any indication to the contrary to have impliedly made reference to the price gener-
ally charged at the time of the conclusion of the contract or such goods sold under
comparable circumstances in the trade concerned.

It seems there is a conflict between Art 14 and Art 55. Article 14 seems to suggest
there is no offer if the price is not fixed, either implicitly or explicitly, whereas Art 55
suggests there is a contract even in the absence of explicit/implicit agreement of
price. Unsurprisingly, there are disparate opinions among scholars in respect of the
interplay between Arts 14 and 55. Honnold is of the opinion there is no contradiction —
Art 14 is concerned with offers and the emphasis of Art 55 is on contracts that are
validly concluded but have not made express or implied provision for determining
the price. There is support for this view from other scholars as well.”” The alternative
view is that Art 55 is of relevance to those contracting states to the Vienna Convention
who have made a reservation that they will not be bound by Part IL.” As for case law,
Art 55 has been cited in a number of judgments. The earliest cases relating to
undetermined price emanated from Hungary. In the first case, Adamfi Video Production
Gmbh v Alktok Studisa Kisszovetkezet,* the price, using Art 9(1), was determined on the
basis of past course of dealings between the parties and no reference was made to
Art 55. The next case, United Technologies (Pratt and Whitney) v Malev Hungarian
Airlines,” involved sale of engines by the plaintiffs for Boeings that Hungarian Air-
lines were planning to buy. The offer did not quote an exact price but the court at first
instance held that a contract was concluded since the offer made provision for the
quantity and price. On appeal, the Supreme Court overturned the decision holding
that for the purposes of Art 14(1) a bid is properly defined if it indicates the products,
the quantity and the price, or contains directions as to how these terms can be defined.
Article 55 could not be used to determine the price for a product like a jet engine
which has no market price. A rather surprising interpretation of Art 55, given that it
does not differentiate between products for the purposes of determining price.

Flechtner is critical of the decision in this case and it is difficult not to agree with
him. He says:

92  Schlechtriem, Uniform Sales Law, 1986, Manzsche Verlags-und Universitatsbuchhandlung; see
also Eorsi in Bianca and Bonnell, Commentary on International Sales Law: The 1980 Vienna
Convention, 1987, Giuffre; Hartnell, ‘Rousing the sleeping dog: the validity of the exception
to the Convention on Contracts for the International Sale of Goods’ (1993) 18 Yale Journal
of International Law 1; Garro, ‘Reconciliation of legal traditions in the UN Convention on
Contracts for the International Sale of Goods’ (1989) 23 International Lawyer 443.

93 See United Nations Conference on Contracts for the International Sale of Goods (Vienna 10 March-11
April 1980), Official Records 1, 45, 1981, New York; Murray Jr, “‘An essay on the formation of
contracts and related matters under the United Nations Convention on Contracts for the
International Sale of Goods’ (1988) 8 Journal of Law and Commerce 11.

94 Municipal Court, Budapest AZ 12.G.41.471/1991/21, 24 March 1992 — abstract available from
CLOUT Database at www.uncitral.org.

95  Supreme Court GF.1.31.349/1992/9, 24 September 1992, translation available in (1992) 13 Journal
of Law and Commerce 31.
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The decision is subject to several criticisms. First, it rewards Malev’s bad faith in
repudiating an agreement that, when made, the buyer almost certainly assumed was
binding. Imagine if the tables were turned, and it was Pratt and Whitney who refused to
sell the engines after Malev had committed to purchase the Boeing aircraft. Secondly,
the decision ignores the international character of the convention by straining for an
interpretation favourable to the party of the same nationality as the court.”

However, not all decisions are as extreme nor preclude the view that there is a valid
contract where no price has been fixed. In Arbitration Case of Bulgarian Chamber of
Commerce and Industry 14/98 Bulgaria, 30 November 1998,” the tribunal concluded that
in situations where the price is only tentatively defined it does not follow that there
isno valid contract for sale. The issue was to be determined as provided for by Art 55—
that is, in terms of the price generally charged at the time of the conclusion of the
contract for such goods sold under comparable circumstances in the trade concerned.
It is not absolutely clear from the case as translated whether the parties had indicated
a price range. Cases from other jurisdictions also indicate that Art 55 is relevant where
no price is agreed,” lending support to the view taken by Honnold.

An offer, not unlike the rule in common law, is effective upon receipt. Unlike
common law, the Vienna Convention makes room for a firm offer. As for revocation of
an offer, rules differ among civil law and common law traditions. At common law, an
offer can be revoked any time before acceptance even where the offeror agrees to keep
the offer open until a fixed date. One way for the offeree to protect himself against
revocation is to provide consideration. In the civil law tradition on the other hand,
where a period of time is fixed, the offeror cannot revoke the offer during that period.
The issue of revocability of offer is addressed in Art 16. It is a peculiar provision prone
to either a common law biased or a civil law biased interpretation. According to
Art 16(1), “until a contract is concluded, an offer may be revoked if the revocation
reaches the offeree before he has dispatched the acceptance’. There is much that is
familiar to the common law system in this provision. Article 16(2) then goes on to say
that ‘an offer cannot be revoked (a) if it indicates, whether by stating a fixed time for
acceptance or otherwise, that it is irrevocable, or (b) if it was reasonable for the offeree
to rely on the offer as being irrevocable and the offeree has acted in reliance on the
offer’. Equally, there is much that is familiar to the civil law system in para 2. Given
that Art 16 reflects rules that are familiar to both sides, there is a real danger that in
interpreting this provision emphasis will be put on the part that is most familiar.
To illustrate: if an offer states ‘Please reply by 29 January’, it is likely to be interpreted
as giving a fixed time for acceptance by the civil law tradition, whereas the common
law tradition will see it as simply indicating when the offer is to lapse, not irrevoc-
ability. It has been suggested by various commentators that the provision should
be interpreted independently of any legal doctrine the lawyers may bring with them.

96 ‘The several texts of the CISG in a decentralized system: observations on translations, reserva-
tions and other challenges to the uniformity principles in Art 7(1)" (1998) 17 Journal of Law
and Commerce 187, at p 205.

97 Available at http:/ /cisgw3.law.pace.edu/cases/981130bu.html.

98  See Supreme Court 2 Ob 547/93, 10 November 1993 (1995) Zeitschrift fiir Rechtsvergleichung 79;
Bezirksgericht St Gallen 3PZ97/18, 3 July 1997 — abstract available from CLOUT Database
www.uncitral.org where the court did not rule out the applicability of Art 55 though, in the
case under consideration, they said there was a sufficiently definite price on the basis of what
was said in the offer and the subsequent behaviour of the buyer; Oberlandsgericht Rostock
6U126/00, 10 October 2001, abstract available at www.unilex.info, where the court held that
reasonable price has to be determined by using price list.
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To superimpose a received doctrine in its interpretation, as Sono states, would “distort
the convention’s rules, which are in fact tailored to meet the reasonable expectations
of the business community’.”” According to Schlectriem, the stating of a period of
acceptance by the offer simply creates a rebuttable presumption of irrevocability and
Art 8 should be used to establish the intention of the parties.

In order to accept, the offeree needs to indicate his assent either with a state-
ment or other conduct. Mere silence on his part will not constitute an acceptance
(Art 18(1)). Acceptance of the offer becomes effective when it is received by the offeror
(Art 18(2)),'® though it can be withdrawn before the acceptance reaches the offeror or
at the same time as the acceptance would have become effective (Art 22). As indicated
earlier, it is possible under the Vienna Convention to conclude a contract orally. If the
offer is an oral offer, then acceptance to an oral offer must be immediate according to
Art 18(2).""" Presumably, it will not be possible to withdraw an oral acceptance to an
oral offer since Art 22 envisages that the acceptance is not immediate but will take
time to reach the offeror.

In international trade, it is not uncommon for merchants to use their standard
forms reflecting terms that are beneficial to the merchant who has drafted the form.
Often the acceptance sent on a standard form is likely to be on terms different from
those found in the offer. In these circumstances, the issue is to establish the terms on
which the contract is concluded. Common law follows what is often called the mirror
image rule - that is, the offer and acceptance must match.'” Where the terms of the
purported acceptance are different from that of the offer, it is a counter-offer. So, even
a slight variation would constitute a counter-offer.

The Vienna Convention, while adopting the mirror image rule, allows for some
distortion. While Art 19(1) unambiguously states that ‘a reply to an offer that purports
to be an acceptance but contains additions, limitations or other modifications is a
rejection of the offer and constitutes a counter-offer’, Art 19(2) states that a reply
which contains additional or different terms which do not materially alter the terms of
the offer will constitute an acceptance, and the contract terms will consist of those in
the offer along with the modifications in the acceptance unless the offeror objects.
However, where the acceptance contains terms that materially alter the terms of the
offer, then the purported acceptance will be a counter-offer. The Vienna Convention
provides an inexhaustive list of terms that are likely to be regarded as material alter-
ations. These according to Art 19(3) are terms relating to price,'” payment, quantity,

99 Sono, ‘Restoration of the rule of reason in contract formation: has there been civil and
common law disparity?” (1988) 21 Cornell International L] 474, at p 479.

100 See Cour de Justice, Geneve C/11185/2001, 13 September 2002, available at http:/ /cisgw3.law.
pace.edu/cases/020913s1.html.

101 Of course, an oral offer can fix a time for acceptance.

102 See Hyde v Wrench (1840) 49 ER 132; Butler Machine Tool Co Ltd v Ex-Cell-O Corp (England)
Ltd [1979] 1 All ER 965. See also Shanker, * “Battle of the forms”: a comparison and critique
of Canadian, American and historical common law perspectives’ (1979-80) 4 Canadian
Business L] 263; Winship, ‘Formation of international sales contracts under the 1980 Vienna
Convention’ (1983) International Lawyer 1; Cigoj, ‘International sale of goods: formation of
contracts’ (1976) Netherlands International LR 257; Kelso, “The United Nations Convention
on Contracts for the International Sale of Goods: contract formation and the battle of forms’
(1983) Columbia Journal of Transnational Law 528; Thatcher, ‘Battle of the forms: solution by
revision of section 2-207" (1984) 16 Uniform Commercial Code L] 237; Murray Jr, “The chaos
of the “battle of the forms” solution’ (1986) 39 Vanderbilt LR 1307.

103 See Magellan International Corporation v Salzgitter Handel Gmbh, US District Court, Northern
District of Illinois, 99 C 153, 7 December 1999 (available at http://cisgw3.]law.pace.edu/
cases/991207ul.html) where a price change proposal was regarded as counter-offer.
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place and time of delivery, extent of one party’s liability to the other and settlement
of disputes. It seems therefore that only minor changes are likely to be treated as
immaterial — for instance, where an offer quotes the price FOB Singapore and the
acceptance states Free on Board Singapore.

Obligations of the seller

According to Art 30, the seller is under an obligation to:

¢ deliver goods;

¢ hand over the documents; and

e transfer property in the goods.'™

The Vienna Convention does not list the kind of documents the seller is required to
hand over to the buyer. In international sales, it is usual for the seller to require
certificates of origin, quality, transport documents and other documents required for
customs clearance. The sale contract would stipulate the documents required. Use of
trade terms would also indicate the minimum requirements in respect of documents
to be tendered to the buyer.'”

The obligation to deliver is dealt with in Art 31. The sale contract is likely to
stipulate the particular place where delivery is to take place. In the absence of such a
stipulation, according to Art 31, delivery is dependent on the circumstances. So,
where the contract of sale involves carriage of goods, then delivery will take place
when the goods are handed over to the first carrier for transmission to the buyer.'®
If the contract of sale does not involve carriage of goods, and where the contract
relates to specific goods, or unidentified goods to be drawn from a specific stock or to
be manufactured or produced, and the parties knew that the goods were at a particu-
lar place or to be manufactured at a particular place, delivery takes place when the
goods are placed at the buyer’s disposal at that place according to Art 31(b). In all
other cases, delivery takes place when the goods are placed at the buyer’s disposal at
the seller’s place of business at the conclusion of the contract according to Art 31(c).
The Vienna Convention is silent as to whether the seller needs to satisfy any for-
malities in placing the goods at the buyer’s disposal. Presumably, he will have to
notify the buyer that the goods are at his disposal so that he can take over the goods
thus enabling the passing of risk from the seller to the buyer.'” It is more than likely,
as Lando says, that Art 31 will be of limited use since it is likely that parties have used
trade terms in their contract of sale. However, use of trade terms may itself cause
problems.'® If INCOTERMS are used, then no doubt it embodies a uniform approach
to a number of obligations from delivery, passing of risk to obtaining of export and

104 There are no provisions in the Vienna Convention in respect of transfer of property and the
issue will be decided according to the law applicable to the contract. In Oberlandsgericht
Koblenz 5 U 534/91, 16 January 1992, available at www.unilex.info, it was held that the validity
of retention of title clauses fell outside the ambit of the Vienna Convention.

105 See Chapter 1 for further on trade terms and documentation.

106 Parties may derogate from the provisions of the Vienna Convention. Where this is the case,
the onus is on the party raising derogation. See AG Duisburg, 13 April 2000, 49 C 502/00
available at http://cisgw3.law.pace.edu/cases/00413g1.html.

107 See Art 69; see also ‘Passing of risk’, pp 81-3 below.

108 See Bianca and Bonnell, Commentary on International Sales Law: The 1980 Vienna Convention,
1987, Giuffre.
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import licences. Where parties have not referred to INCOTERMS specifically, then it
may cause problems since trade terms may be interpreted differently in different
jurisdictions. The situation gets more complicated where the parties agree on terms
not widely used such as ‘CIF landed port of destination’.

The matter will presumably be resolved by looking to Arts 8, 9 and choice of law.
As for the date of delivery, the sale contract would normally stipulate this — it could
be a fixed date or within a fixed period or on the happening of an event such as the
buyer opening a letter of credit. According to Art 33, delivery should take place if the
date is fixed on that date. Where the parties agree on a period of time, then within that
period. The choice of when to deliver within that period will be the seller’s unless
circumstances indicate that the buyer is to choose the date. Resort to Art 8 may be
required to establish the parties” intention. Where the agreement does not indicate a
fixed period or a fixed time, goods are to be delivered within a reasonable time after
conclusion of the contract. What is reasonable will inevitably depend on the circum-
stances of each case. Equally, where the seller is required under the contract to hand
over documents, he is required to do so at the time and place agreed by them.'”

As for goods that are delivered, Art 35(1) requires that they are of the quantity,
quality and description required by the contract, and are contained or packaged in the
manner required by the contract. Goods will not conform'” if they are not fit for
the purpose for which goods of the same description would ordinarily be used
(Art 35(2)(a)), are not fit for the particular purpose made known to the seller expressly
or impliedly (Art 35(2)(b)),""" do not possess the qualities of goods which the seller has
held out to the buyer as sample or model (Art 35(2)(c)), are not packaged in the usual
manner, or adequately to preserve and protect the goods (Art 35(2)(d)).

Obligations of the buyer

The buyer is obliged to take delivery of the goods under Art 53, and Art 60 obliges the
buyer to doing all acts which could reasonably be expected of him in order to enable
the seller to make delivery and in taking over the goods. He is also placed under a
duty to examine the goods once the goods have been delivered and give timely notice
in the event of non-conformity of goods. Unlike ULIS, which requires the buyer to
examine the goods promptly,'? under Art 38(1) of the Vienna Convention the exam-
ination of the goods must take place within as short a time as is practicable in the
circumstances. Under Art 38(1), it is not a requirement that the buyer personally
examines the goods. The goods may be examined by his employees or through others

109 If he delivers documents before the date agreed, he could cure any defects in the documents
until the agreed time according to Art 34. See ‘Fixing additional time for performance and
curing the breach’, pp 85-6 below.

110 See Oberlandsgericht Schleswig 11 U40/01, 22 August 2002 (available at www.unilex.info) on
the issue of non-conforming goods. The contract involved the sale of sheep and the buyer
said that he had indicated that he wanted sheep ready for slaughter, not raw-boned sheep.
The court said that the onus was on the buyer to show that he had informed the seller of his
intention to slaughter the sheep immediately. In the circumstances, sufficient evidence had
not been produced to convince the court.

111 Parties may agree otherwise through express disclaimers. Presumably, the wording will have
to be clear. See Ajax Tool Works Inc v Can-Eng Manufacturing Ltd, US District Court, North
District Court of Illinois 01 C 5938, 29 January 2003 (available at http://cisgw3/law.
pace.edu/cases/0130129ul.html) for an illustration.

112 See Art 39 of ULIS.
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appointed by him for that task. It could also be a third party, such as the second buyer,
who has bought the goods during transit from the first buyer.

Most international sales are likely to involve the carriage of goods where the
seller might be involved in arranging the shipment of goods as in CIF sales or loads
the goods on the vessel nominated by the buyer as in FOB sales.'” It may not be
practicable to inspect the goods at the point of departure. The same applies to the case
where the goods are sold during transit.""* The buyer might not have the time to
examine the goods or it may be difficult to remove all the packaging to examine the
goods. Article 38 is sympathetic to the various practices found in international sales
and the contingencies that may arise. Article 38(2) provides that, where the contract
involves carriage of goods, examination may be deferred until the goods have arrived
at the destination. Where the goods are redirected or redispatched by the buyer
without a reasonable opportunity to examine them and where the seller knows or
ought to have known of the possibility that goods are likely to be redispatched or
redirected at the conclusion of the contract, examination may be deferred until after
the goods have arrived at the new destination. The seller is likely to know of such a
possibility, for instance, where the buyer requests the seller to give him a transferable
bill of lading.' Of course, the extension allowed for the purposes of examination of
goods places the seller in a difficult situation but, according to Art 38(3), it seems that
the buyer has to establish that the seller knew or ought to have known of the
redirection at the time of conclusion of the contract. It is often said that Art 38(3) is
incomplete since it does not address resale by the buyer. As Bianca and Bonnell'"
observe, however, resale in most cases is likely to involve redispatch or redirection in
transit. Where the goods are packed in a manner for resale to consumers, then Art
38(1) is relevant.

It is not clear from Art 38 whether the examination has to be thorough or whether
examination of a random sample is sufficient. It seems from the Commentary,117 the
method of examination is to be determined on the basis of what is acceptable in
international usage. Past practices between the parties may also be a relevant factor.
Of course, it is always open to the parties to specify the level and kind of examination
in their agreement. Interestingly, ULIS in Art 38(4) in relation to examination states
that ‘the methods of examination shall be governed by agreement of the parties or, in
the absence of such agreement, by the law or usage of the place where the examin-
ation is to be effected’. It is inevitable that reliance on the law or usage of the place will
introduce a considerable degree of uncertainty and the drafters of the Vienna Conven-
tion decided not to include a similar provision but instead indicating in the travaux
preparatoire that international usage would be relevant. In the absence of a widely
adopted international usage, the best course would be to consider the issue on the
basis of what would be reasonable in the circumstances.

113 See Chapter 1, for further on transport arrangements under the various trade terms.

114 Note that under ULIS where goods were sold during transit the examination of the goods
could be deferred only if they had not been transhipped. Transhipment, however, is a com-
mon occurrence and the ULIS provision was often criticised for being unduly favourable to
the seller. The Vienna Convention, however, does not place this condition in the event of
goods being redirected or redispatched by the buyer.

115 See Chapter 6 for further on transferability of a bill of lading and the associated rights.

116 In Bianca and Bonnell (eds), Commentary on International Sales Law: The 1980 Vienna Conven-
tion, 1987, Giuffre.

117 See United Nations Conference on Contracts for the International Sale of Goods (Vienna 10 March—
11 April 1980), Official Records I, 34, 1981, New York.
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In the event the buyer has discovered or ought to have discovered a lack of
conformity, Art 39(1) places the buyer under an obligation to notify the seller of the
defect within a reasonable time. If he fails to do so, he loses the right to rely on lack of
conformity. In any event, the buyer loses the right to rely on a lack of conformity if he
does not give the seller notice of non-conformity within two years from the date on
which the goods were handed over (Art 39(2))."®

Reasonable time is a flexible notion to be construed according to surrounding
circumstances. What is reasonable time for a piece of machinery'"” will not be reason-
able for perishable items. It also seems that timely notice is to be determined on the
basis of usage.” Emerging case law from various jurisdictions also indicates that that
is how the phrase ‘reasonable time’ is being construed. In Al Palazzo Srl v Bernardaud di
Limoges SA,”" the buyer who ordered porcelain plates for use at his restaurant failed
to pay the second instalment of the price, alleging that the goods were affected by
defects such as chips and cracks. The seller argued that buyer had lost his right to rely
on lack of conformity due to failure to give notice within a reasonable time'” as
required under Art 39(1). While taking into account the construction of reasonable
time in other jurisdictions, the court concluded that a six-month period was too
extended due to the nature, use and purpose for which the goods were bought —
namely, their use in the buyer’s business. Past course of dealings may also be a
relevant factor. The burden of proof is on the buyer to show that timely notice was
given. As the Italian court said ‘... it must be reiterated that the principle “onus

probandi incumbit et qui dicit” . . . is a general principle on which the CISG is based’.'”

If reasonable time'** is construed on the basis of surrounding circumstances,

nature of the goods and usage, then without doubt Art 39 can be said to affect cer-
tainty, uniformity and predictability — the aims the Vienna Convention promotes.
Of course, if the parties so wish, they can set their own time limits in respect of
notification. This is the step that parties to a contract for the sale of cold rolled metal in
coils took in Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft
SCH 4318, 15 June 1994."* They included the following clauses:

Seller’s warranty against defects in the goods is subject to the condition that buyer
examine the goods immediately after taking delivery and give without delay written

118 It must be noted that the time limit set by this provision is subject to any time limits set by the
contractual period of guarantee.

119 In Shuttle Packaging Systems LLC v Tsonakis 01 C 691 (WD Mich, 17 Dec 2001) available on
Westlaw Reference WL 34046276 in relation to machinery for producing plastic pots the court
said that ‘it is also clear from statute that on occasion it will not be fpractica le to require
notification in a matter of few weeks. For this reason, the outer limit of two years was set for
the purpose of barring late notices’. See also Chicago Prime Packers Inc v Northam Food Trading
Co 01 C 4447 available at http:/ /cisgw3.law.pace.edu/cases/030529ul.html.

120 See Art 9 of the Vienna Convention.

121 Ttaly 26 November 2002 District Court Rimini — translation of case available at http://
cisgw3.law.pace.edu/cases/021126i3.html.

122 The items were examined two months after delivery and notice given six months after
delivery.

123 See para 4 of Al Palazzo Srl v Bernardaud di Limoges SA. See also Handelsgericht Ziirich,
9 September 1993 [HG 930138 U/H 93] available at http://cisgw3.law.pace.edu/cases/
9300909s1.html.

124 For an exhaustive article on reasonable time and Art 39(1) of the Vienna Convention, see
Andersen, ‘Reasonable time in Article 39(1) of the CISG — is Article 39(1) truly a uniform
provision?” at http:/ /www.cisgw3.law.pace.edu/cisg/biblio/andersen.html.

125 At http://cisgw3.law.pace.edu/cases/940615a4.html.
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notice of any defects discovered and substantiate its findings with an expert statement
by an internationally recognised testing company.

Complaints as to defects not recognizable immediately must be made no later than two
months after the goods have been handed over.

Despite these clauses, the buyer took well over two months to give notice, but the
buyer alleged that seller could not set up the defence of late notice since the parties
had derogated from the time limit as established by the contract on the basis that the
seller had recognised the complaints and they had talked about legal settlement.
Referring to the concept of reliance found in Arts 16(2)(b) and of 29(2) alongside citing
Arts 7(1) and (2), the tribunal raised estoppel to find in favour of the buyer. In the
words of the tribunal:'**

... at least the principle of estoppel or, to use another expression, the prohibition of
venire contra factum proprium, which represents a special application of the general
principle of good faith, may without doubt be seen as one of the ‘general principles on
which the convention is based’, which according to Art 7(2) of the CISG may be settled
in the convention . . .

In the case in point, the requirements for forfeiture are met. The [seller] may never have
had the intention of waiving the defence of late notice; however, objectively, its conduct
after receiving the first complaint from the [buyer] was such as to give the latter the
justifiable impression that it recognised the lawfulness of the complaint despite the
lateness of the transmission . . . What is even more important is the fact that the [seller]
repeatedly made statements . .. from which the latter could reasonably infer that the
[seller] would not set up the defence of late notice.

The above decision reveals a mature approach by the arbitration tribunal which,
instead of resorting to domestic law on the basis of silence on the part of the Vienna
Convention, studied the convention closely to reveal the principle of estoppel.

While Art 39 unambiguously states the right to claim non-conformity is lost if the
notice requirements are not met, the harshness of the rule is somewhat tempered by
Art 44 which states:

Notwithstanding the provisions of paragraph (1) of Art 39 and paragraph (1) of
Art 43, the buyer may reduce the price in accordance with Art 50 or claim damages,
except for loss of profit, if he has reasonable excuse for his failure to give the required
notice.””

It is difficult to see how effective this position will be in practice since the onus will be
on the buyer to show that he had a reasonable excuse for failure of notification, a point
also made by Bianca and Bonnell. It is, however, possible that the buyer may have a
reasonable excuse for failure where the merchandise bought is equipment and faults
become apparent over time with use.

The seller’s right to rely on late notice as a defence is lost where the lack of
conformity relates to facts which the seller knew or could not have been unaware of
and which he did not disclose to the buyer according to Art 40. Landsgericht Trier 7 HO

126 As translated. See paras 5.6 and 5.7 of translated text available at www.unilex.info.

127 Note there is no similar provision in ULIS. Article 44 was a last-minute compromise to
appease those who thought that Art 39 was too harsh on the buyer. The problems of traders
from developing countries were another reason that was highlighted during the course of
negotiations. See Date-Bah, “Vienna Sales Convention 1980 — developing countries’ perspec-
tives’, in Penna (ed), Current Developments in International Transfers of Goods and Services (6th
Singapore Conference on International Business Law, September 1992), 1994, Butterworths Asia.



Chapter 2: The Vienna Convention on the International Sale of Goods 1980 81

78/95, 12 October 1995'* provides an interesting illustration. A consignment of wine
was sold by the Italian seller to a German buyer. The German authorities seized the
wine and destroyed it since it contained 9% water with which the wine had been
mixed. The buyer refused payment. The seller said that the buyer could not rely on
non-conformity since he had not examined the wine. The court held that he could
since the seller could not have been unaware of the non-conformity. It also went on to
add that the delivery of wine with water additions which is not fit for circulation
constitutes wilful deceit.'”

The buyer is also obliged to pay the price for the goods on the date fixed and take
the formalities required to effect payment."*So if the sale agreement requires the
opening of a letter of credit, then the buyer must take the necessary steps. In the
absence of agreement, the place of payment according to Art 57 is the seller’s place of
business. If payment is against handing over of goods or documents, then at the place
where the goods or documents are handed over.

Passing of risk

As indicated in Chapter 1, passing of risk is an important event in the sale of goods.
Once the buyer acquires risk, he becomes liable for the price even if the goods are
lost or damaged. Under English law — that is, the Sales of Goods Act 1979 — the
general rule is that risk passes along with property though there are exceptions
to this.”!

The Vienna Convention also contains provisions relating to passing of risk. The
consequences of the passing of risk from seller to buyer are no different from those
found in English domestic law. Article 66'* states that:

...loss of or damage to the goods after the risk has passed to the buyer does not
discharge him from his obligation to pay the price, unless the loss or damage is due to
an act or omission of the seller."

It is likely that most contracts will contain terms stating when risk is to pass, or the use
of trade terms will also determine the passing of risk. In their absence, the Vienna
Convention’s rules relating to passing of risk will come into play. Instead of providing

128 Available http:// cisgw?:.law.pace.edu/ cases/951012g.html. See also Oberlandsgericht Schles-
wig 11U 4001, 22 August 2002, available at http://cisgw3.law.pace.edu/cases/
020822g2.html.

129  See also LG Darmstadt 10 O 72 00, 9 May 2000, available at http:/ /www.cisgw3.law.pace.edu/
cases/000509g1.html.

130 See Arts 53, 54 and 59.
131  See sections on ‘Passing of risk” in Chapter 1, pp 26-7 and 45.
132 See Art 96 of ULIS which is substantively similar.

133 The burden of showing the seller’s act or omission is on the buyer: Tribunal of International
Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry 342/1998,
17 May 1999, available at http:/ /cisgw3.law.pace.edu/cases/990517r1.html. In CIETAC 1995
(available at www.unilex.info), the contract was on CIF terms. The buyer had given explicit
instructions to the seller to tell the carrier that the cargo was subject to deterioration at high
temperatures and that it must be stored in a relatively cool place, and must be transported on
a direct line. Appropriate instructions were not given by the seller and the goods arrived
damaged. Notwithstanding the rule that risk passes on crossing ship’s rail, the Chinese
International Economic and Trade Arbitration Commission applying Art 66 said that the
damage was caused by an act or omission of the seller. The reason for this deviation from
the CIF rule was that the parties had entered into a separate contractual agreement on
temperature and storage conditions during transport.
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a general rule on passing of risk, the Vienna Convention ties risk to particular
situations — that is, whether the sale contract involves carriage or not.

Most international sales contracts are likely to involve transportation of goods, be
it by road, air, or a combination of different modes. So, where transportation is
involved, risk, according to Art 67, will pass when the goods are handed over to the
first carrier.** And, if the contracting parties have agreed to hand the goods over to
the transporter at a particular place (for example, ss Lakshmee at the port of Singapore),
then risk will pass once the goods are handed to the carrier at the stipulated place. It
seems according to the commentaries that the carrier has to be an independent carrier
for these purposes.'® Where the seller uses his own transportation, Art 69 rather than
Art 67 is relevant.

Use of trade terms however would result in rules relating to passing of risk
embedded in trade terms' to supersede those of the Vienna Convention due to Art 9.
However, courts may not always follow this view as Cdmara Nacional de Apelacioned en
lo Comercial™ indicates. The contract in this case was concluded on C&F terms. The
court said that the C&F clause obliged the seller to hand over the goods to the carrier
and pay the freight but did not affect the passing of risk. They turned to Art 67 to
resolve the passing of risk and concluded it did when it was handed over to the first
carrier for transmission. It is indeed odd that the court did not refer to Art 9 to
establish passing of risk in C&F contracts.” It is unclear from the case abstract
whether the court was referring to Argentinian law when listing the obligations in
respect of C&F contracts.

It must be added that the retention of documents by the seller does not affect the
passing of risk under Art 67 though the goods need to be clearly identified to the
contract by markings, shipping documents, notice or otherwise to enable risk to pass
(Art 67(2)).

Since it is common practice in international sales to sell goods while they are in
transit, Art 68 addresses the issue of passing of risk of goods sold during transit. Risk
will normally pass when the contract is concluded. In some circumstances, it is pos-
sible for it to pass before the conclusion of the contract, that is, at the time when the
goods were handed over to the carrier. The circumstances most likely to indicate this
are insurance documents.'” The seller however in Art 68 is subject to the principle of
good faith. So, if the seller at the conclusion of contract of sale knew or ought to have
known that the goods had been lost or damaged and did not disclose this to the buyer,
the loss or damage is at the risk of the seller. The retroactive passing of risk is to the

134 See OLG Schleswig 11 U 40/01, 22 August 2002, available http://cisgw3.law.pace.edu/cases/
020822g2.html.

135 See Schlechtriem, Uniform Sales Law, 1986, Manzsche Verlags-und Universitdtsbuchhandlung,
at p 88.

136 See Chapter 1 for passing of risk and trade terms. Note however that INCOTERMS 2000 do
not address the consequences once risk passes, or for that matter the effect of the seller’s act
or omission and risk.

137 31 October 1995, abstract available from CLOUT Database (Abstract No 191), at
www.uncitral.org.

138 Risk generally passes when the goods pass the ship’s rail. Note that INCOTERMS 2000 uses
CFR not C&F.

139  See Schlechtriem, Uniform Sales Law, 1986, Manzsche Verlags-und Universitatsbuchhandlung,
at p 91. See also Goodfriend, ‘After the damage is done: risk of loss under the United
National Convention on International Sale of Goods’ (1984) 22 Columbia Journal of
Transnational Law 575.
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benefit of the buyer since it may not always be possible to ascertain when the damage
took place, thus creating uncertainties. The buyer in these circumstances can claim the
benefit of the insurance instead of facing the uncertainties caused by splitting the risk
during transit. Where goods are to be sold on CIF terms during transit, it is normal for
the seller to obtain floating policies or open cover.'*

Situations that do not fall within Arts 67 or 68 are covered by Art 69. According to
Art 69, risk passes when goods are taken over by the buyer. So, where the goods are to
be delivered at a particular place other than the seller’s place of business, such as a
warehouse of a third party, risk will pass when delivery is due and the buyer is aware
of the fact that the goods are placed at his disposal. Obviously, the seller will need to
notify the buyer."*!

Remedies

In the event of a breach either by the seller or the buyer, the Vienna Convention makes
available a number of remedies. While most of the available remedies are common to
the seller and buyer, specific attention will be drawn when they are not.

Avoidance, fundamental breach and restitution

Avoidance, arguably, is one of the harshest remedies in the event of a breach. The
Vienna Convention is primarily interested in ensuring the fulfilment of the contract
and introduces remedies, as discussed below, that may strike as novel and a departure
from remedies available at common law. Nevertheless, the Vienna Convention does
make room for avoidance in some extreme circumstances.'*? For avoidance, the breach
must be a fundamental breach which is defined in Art 25:

A breach of contract committed by one of the parties is fundamental if it results in such
detriment to the other party as substantially to deprive him of what he is entitled to
expect under the contract, unless the party in breach did not foresee and a reasonable
person of the same kind would not have foreseen such a result.

For there to be fundamental breach, the following criteria need to be met:

(1) There is a detriment. This should not normally be difficult to establish since
most breaches such as late delivery, non-payment for goods, lack of conformity
of goods with the specifications are likely to produce some detriment of an eco-
nomic kind.

(2) The detriment must substantially deprive the other party of what he is entitled to
expect under the contract."” This will depend on the circumstances though it may
be possible to say that where the seller does not deliver goods, or delivers goods

140 See Chapter 14.

141 See Oberlandsgericht Hamm 19 U 127/97, 23 June 1998, available at http://cisgw3.law.pace.
edu/cases/980263g1.html.

142 See Art 49. See also ‘Fixing additional time for performance and “curing” the breach’,
pp 85-6 below.

143 See Shuttle Packaging System LLC v Jacob Tsonakis INA SA and INA Plastics Corporation, US
District Court, Western District of Michigan, 1:01-CV-691, 17 December 2001, available at
http:/ /www.cisgw3.law.pace.edu/cases/011217ul.html.
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other than those contracted for, or the buyer does not accept delivery,'* the
detriment could be substantial.

(3) Forseeability of the result. It is however unclear from the Vienna Convention as to
when the detriment is foreseeable — at the time of conclusion of the contract or at
the time of the breach.'*®

The antecedent to Art 25 is Art 10 of ULIS which defined it in the following manner:

... a breach of contract shall be regarded as fundamental wherever the party in breach
knew, or ought to have known, at the time of the conclusion of the contract, that a
reasonable person in the same situation as the person would not have entered into the
contract if he had foreseen the breach and its effects.

Article 10 of ULIS was subjected to much criticism since it introduced a subjective
element.

There are certain formalities to be met by the party electing avoidance. His declar-
ation of avoidance is effective only upon notification to the other party. The party in
breach however bears the risk of the notification not reaching him since Art 27
provides as follows:

Unless otherwise expressly provided in this Part of the convention, if any notice,
request or other communication is given or made by a party in accordance with this Part
and by means appropriate in the circumstances, a delay or error in the transmission of
the communication or its failure to arrive does not deprive that party of the right to rely
on the communication.

The issue of whether there is a fundamental breach giving rise to avoidance will
depend on the circumstances. The parties may have indicated the importance of the
term in the contract — for instance, packaging requirements or the precise date of
delivery to meet the subsequent obligations (such as resale or re-export) a buyer may
have in relation to those goods.*

It however seems that the courts are not always that keen to promote avoidance
as a remedy for fundamental breach and prefer to reserve it only for exceptional
circumstances. In HG Aargau OR 2001.00029, 5 November 2002,'* the Swiss Commercial
Court said:

The UN Sales Convention proceeds from the fundamental precedence of preservation
of the contract, even in case of an objective fundamental defect. When in doubt, the

144 See R Gmbh v O Ag (Kantonsgercht Schaffhausanug) 1 A 3 2001 34, 12 December 2002, available
at http://cisgw3.law.pace.edu/cases/021212s1.html, where non-acceptance of delivery by
the buyer constituted fundamental breach.

145 Schlectriem is of the view that it is the conclusion of the contract since the party’s interest is
fixed by the terms of the contract which also fixes the conclusion of the contract as the
relevant time for knowledge or foreseeability. As he illustrates, ‘a contract in which delivery
is not binding cannot be turned into a transaction where time is of the essence merely because
the seller later learns that the buyer has obligated himself to sell the %oods at a particular
time’, Uniform Sales Law, 1986, Manzsche Verlags-und Universitatsbuchhandlung, at p 60.

146  According to Honnold, the question of whether a breach is fundamental should be decided
by taking into account all the circumstances including the effect of a rightful offer to cure (see
l,?;ziform aw for International Sales under the 1980 United Nations Convention, 1999, Kluwer). See
on drafting guidance, McMahon, ‘Guide for managers and counsel — drafting CISG contracts
and documents and compliance tips for traders’, August 2003, available at http://
www.cisg.law.pace.edu/cisg/contracts.html.

147  Available at http://cisgw3.law.pace.edu/cases/021105s1.html.
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contract is to be maintained even in case of fundamental defects, and an immediate
contract avoidance should stay exceptional, because, as long and so far as (even) a
fundamental defect can still be removed by remedy or replacement, the fulfilment of the
contract by the seller is still possible and the buyer’s essential interest in the perform-
ance is not yet definitively at risk ... That the buyer is obliged to accept a remedy
(subsequent cure of the defect) offered by the seller results from Art 48(2) CISG ...
For this reason, the buyer does not have the right to reject the contract even in case of an
objective fundamental defect as long as and as far as the seller comes up with a remedy
(subsequent cure of the defect) and such is still possible [at para 4(b)(aa)].

Fixing additional time for performance and ‘curing’ the breach

Not all breaches are going to be fundamental to enable a party to avoid the contract.
And, even if they are, the party might not wish to avoid the contract. Given that the
philosophy behind the Vienna Convention is to enable performance by the parties, it
introduces a remedy that is unusual in common law systems — that is, the fixing of an
additional period of time for performance by the other party.'* This possibility is
available to both the buyer and the seller. Article 47 enables the buyer to fix an
additional period of time of reasonable length for performance by the party in breach.
During this period, he cannot avail himself of any other remedy for breach available
to him unless he receives notice from the seller that he will not be able to perform.
Article 63 provides a parallel provision in favour of the seller. In the event an add-
itional time is fixed, both Arts 47 and 63 state that the right to claim in damages for
delay in performance is not lost.

Article 37 also gives the seller the right to cure any defects, partial delivery or
replace non-conforming goods up to the date for delivery provided it does not cause
the buyer unreasonable inconvenience or unreasonable expenses. Article 48 provides
a further remedy for the seller to cure after the date of delivery is past. He may, after
the date of delivery, at his own expense, perform his obligation as long as he can do
this without causing unreasonable delay and uncertainty to the buyer according to
Art 48 as long as the contract has not been avoided under Art 49.'* It seems from a
reading of Arts 48 and 49 that the seller is placed under a difficult situation of whether
to carry on with curing the breach since it is endangered by the buyer’s right to
avoid.” Schlectriem'" is of the view that this is not a major problem since the failure
to meet the delivery deadline is not of itself a fundamental breach unless the con-
tractual terms indicate that time is of the essence. So a cure within a reasonable
time would not constitute a fundamental breach giving rise to avoidance. Given
that the Vienna Convention’s purpose is to ensure that the parties are given the

148 This fixing of an additional period for performance is often compared to the German remedy
of Nachfrist.

149 The buyer can avoid the contract under Art 49 where there is a fundamental breach of
contract or in the cases of non-delivery where the seller does not deliver within the additional
period fixed by the buyer in accordance with Art 47(1). In Giustina International SpA v Perfect
Circle Europe (formerly Floquet Monopole (SARL)) (Case 225), 29 January 1998, available from
CLOUT Database at www.uncitral.org, the court held that buyer could avoid the contract for
non-conformity of goods since the buyer had reasonably endeavoured to maintain the con-
tract in force by meeting the requirements of notice (Art 39), in seeking rectification (Art 46),
and granting additional periods for rectification sought by the seller (Art 47).

150 See Will, in Bianca and Bonnell, Commentary on International Sales Law: The 1980 Vienna
Convention, 1987, Giuffre.

151 See Uniform Sales Law, 1986, Manzsche Verlags-und Universitdtsbuchhandlung, at pp 77-8.
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opportunities to perform the contract, Schlectriem’s solution to the apparent problem
is attractive.

In the event of avoidance, both parties are released from their obligations sub-
ject to any damages that may be due. Where there has been partial or total per-
formance, the party who has performed may claim restitution from the other party
(Art 81).

The Vienna Convention also provides for the preservation of goods received by
the buyer in the event he intends to exercise any rights under the Vienna Convention
or intends to reject them (Arts 85-88).

Specific performance

Under the Vienna Convention, the buyer or the seller may require specific perform-
ance of the contract from the party in breach. Article 46(1) provides that ‘the buyer
may require performance by the seller of his obligations unless the buyer has resorted
to a remedy which is inconsistent with this requirement’. Where the goods do not
conform and the non-conformity constitutes a fundamental breach, the buyer may
request for substitute goods provided the request for substitute goods is made along
with the notice of non-conformity (Art 39)"** or within a reasonable time after notice
(Art 46(2)). The buyer has also the right to require the seller to remedy any lack of
conformity by repair unless it would be unreasonable in the circumstances provided
the request is made in conjunction with the notice of non-conformity or within a
reasonable time after notice (Art 46(3)). It must be added that in seeking specific
performance the claimant does not lose any right to claim damages since Art 45(2)
states that ‘the buyer is not deprived of any right he may have to claim damages by
exercising his right to other remedies’.

Equally, the seller may require the buyer to pay the price, take delivery or perform
his other obligations, unless the seller has resorted to a remedy which is inconsistent
with this requirement under Art 62. The seller like the buyer also does not lose the
right to claim damages under Art 61(2).

The remedy of specific performance is not unknown in common law jurisdictions
but is available only in limited circumstances, for instance, where monetary damages
are not regarded as adequate.™ It must be noted that under the Vienna Convention
specific performance is not conditional on damages being inadequate. In the context
of sale of goods, it is unlikely to be awarded that often since it would be possible to
source similar goods from another merchant. Courts in England are reluctant to order
specific performance even where acquiring goods from another source could take

152 See also ‘Obligations of the buyer’, pp 77-81 above.
153 Section 52(1) of the Sale of Goods 1979 states:

In any action for breach of contract to deliver specific or ascertained goods, the court may,
if it thinks fit, on the plaintiff’s application, by its judgment or decree direct that the
contract shall be performed specifically, without giving the defendant the option of
retaining the goods on payment of damages.

See also Treitel, ‘Specific performance in the sale of goods’ [1966] Business Lawyer 211;
Farnsworth, ‘Damages and specific relief’ (1979) 27 American Journal of Comparative
Law 247; Schwartz, "The case for specific performance’ (1979) 89 Yale L] 271; Ullen, ‘The
efficiency of specific performance: towards a unified theory of contract remedies’ (1984)
83 Michigan LR 341; Szladits, “The concept of specific performance in civil law” (1955) 4
American Journal of Comparative Law 208.
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well over nine months as Société des Industries Métallargiques SA v Bronx Engineering
Co Ltd"™ suggests. This reluctance can cause problems for the buyer. The Vienna
Convention follows the civil law tradition in respect of specific performance and this
is no bad thing given the grief that hunting for goods on the open market can cause.
However, Art 28 of the Vienna Convention curtails the uniform availability of specific
performance since it states that a ‘court is not bound to enter a judgment for specific
performance unless the court would do so under its own law in respect of similar
contracts of sale not governed by this convention’. This means that an English forum,
given the approach to specific performance in domestic law, may well curtail the
availability of specific performance where the Vienna Convention applies to the
contract of sale."”® However, they might not, since English courts are sympathetic
towards achieving uniform interpretation of international conventions. By including
Art 28, the drafters of the Vienna Convention have eroded the level of uniformity
they intended to achieve. As to whether this was a compromise in favour of the
common law countries is debatable since the common law countries do not seem to
have raised vociferous objections to Art 46 or 62.

Reduction of price

Reduction of price where the goods do not conform is another remedy available to the
buyer. This remedy is open to him provided the seller does not remedy the failure to
perform his obligations and the buyer does not refuse the seller’s offer of remedy.
Article 50 states:

If the goods do not conform with the contract and whether or not the price has already
been paid, the buyer may reduce the price in the same proportion as the value that the
goods actually delivered had at the time of the delivery bears to the value that conform-
ing goods would have had at that time. However, if the seller remedies any failure to
perform his obligations in accordance with Article 37 or 48'7 or if the buyer refuses to

154 [1975] 1 Lloyd’s Rep 465. See also Sky Petroleum Ltd v VSP Petroleum Ltd [1974] 1 WLR 576.

155 In Magellan International v Salzgitter Handel, 99 C 5153, US District Court, Northern District of
Illinois Eastern Division (available at http://cisgw3.law.pace.edu/cases/991207ul.html),
the court in dealing with specific performance in the Vienna Convention said that reference is
to be made to the UCC (Uniform Commercial Code). It said:

But convention Art 28 conditions the availability of specific performance:

Slm(fly put, that looks to the availability of such relief under the UCC . ..
Under UCC §2-716(1) a court may decree specific performance ‘where the goods are
unique or in other proper circumstances’.

156 Lando suggests that this article may also work to the benefit of civil law countries. He
writes:

They may invoke Art 28 to remedy one of the flaws of Art 79. It provides that certain
impediments (force majeure) will excuse a party from liability in damages for non-
performance. It also provides in para (5) that nothing in this article prevents either
party from exercising any right other than to claim damages ...” However, in cases of
exemption from liability because of a lasting impediment, it would be inconsistent
to require a party to perform specifically when he is free from paying damages for
non-performance. Courts in countries which in these cases would not enter a judgment
for specific performance may take advantage of the freedom not to do so provided in
Art 28 Bianca and Bonnell, Commentary on International Sales Law: The 1980 Vienna Conven-
tion, 1987, Giuffre at 237. See also Ziirich Arbitration Proceeding, 19960531, 31 May
1996 (available at http://cisgw3.]law.pace.edu/cases/960531s1.html), where specific
performance was claimed as an alternative.

157 See ‘Fixing additional time for performance and “curing” the breach’, pp 85-6, above.
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accept performance by the seller in accordance with those Articles, the buyer may not
reduce the price."”

Interest on arrears

The Vienna Convention provides for payment of interest in the event of failure to pay
or refund the price. Article 78 provides that ‘if a party fails to pay the price or any
other sum that is in arrears, the other party is entitled to interest on it, without
prejudice to any claim for damages recoverable under Art 74’. Equally, Art 84(1)
states that ‘if the seller is bound to refund the price, he must also pay interest on it,
from the date on which the price was paid’. While these rules may be clear in them-
selves, there is no indication in the Vienna Convention as to how the rate of interest is
to be determined.” The answer depends on whether the omission in respect of inter-
est rate is seen as a gap'® or whether it is seen as falling outside the scope of the
Vienna Convention. Scholarly opinions vary but by and large the favoured view is
that it is outside the scope of the Vienna Convention and is to be resolved by looking
to domestic law."”" And case law from many jurisdictions supports this interpretation.
There is also support for the view that the issue should be determined on the basis
of the principles found in the Vienna Convention. While the Vienna Convention
does not enunciate the principles, they can be created from a reading of the provi-
sions. Article 74, for instance,'® is founded on the principle of full compensation — a
principle recognised and applied by some tribunals in the context of determining
interest.'”® An interesting decision is that of International Chamber of Commerce in

158 See Interrag Co Ltd v Stag‘ord Phase Corp, 2d instance 983 F 2d 1047 (2nd Cir 1992) where
defective goods were sold by the US buyer. The court whilst referring to § 2-724(212) of UCC
(Sales) and Art 50 of the Vienna Convention said that it was well settled that the price
obtained for defective goods on resale is probative of the value of the goods as actually
received.

159 ULIS took a different approach. Art 83 states:

Where the breach of contract consists of delay in the payment of the price, the seller shall
in any event be entitled to interest on such sum as is in arrears at a rate equal to the official
discount rate in the country where he has his place of business or, if he has no place of
business, his habitual residence, plus 1%.

There were a lot of objections to adopting this formula during the deliberations of the
UNCITRAL Working Group, specially the rate of interest. And Islamic legal systems
based on Shari’a law forbid charging of interest (riba). For more on the debate, see Hon-
nold, Documentary History of the Uniform Law for International Sale, 1989, Kluwer. See also
Gotanda, ‘Awarding interest in international arbitration’ (1996) 90 American Journal of
International Law 40.

160 See Art 7(2) of the Vienna Convention.

161 Nicholas, in Bianca and Bonnell, Commentary on International Sales Law: The 1980 Vienna
Convention, 1987, Giuffre; Schlechtriem, ‘Recent developments in international sales law’
(1983) 18 Israel LR 309; Sutton, ‘Damages under the United Nations Convention’ (1989) 50
Ohio State L] 737.

162  Other relevant provisions that provide principles to fill in the interest rate gap are Art 84
(see Koneru, ‘The International interpretation of the UN Convention on Contracts for the
International Sale of Goods — an approach based on general principles’ (1997) 6 Minnesota
Journal of Global Trade 195) and Arts 55 and 57 (see Zoccolillo Jr, ‘Determination of the
interest rate under the 1980 United Nations Convention on Contracts for the International
Sale of Goods: general principle vs national law’, available at http://cisgw3.law.pace.edu/
cisg/biblio/zoccolillo.html).

163 See Internationales Schiedsgericht der Bundeskammer der ((i’ewerblichen Wirtschaft-Wien 15 June
1994 (SCH 4366), (SCH 4318), English translation available at www.unilex.info. In Landgericht
(hereinafter LG) Hamburg 26, September 1990 (5 O 543/88), interest was awarded at the loan
rate. Available at www.unilex.info.
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Basel.'* The tribunal, acknowledging that the issue of interest is a gap to be filled by
referring to principles, resolved the matter by looking at the UNIDROIT Principles
of International Commercial Contracts and Principles of European Contract Law.'®
Reference was made to Art 7.4.9' of the UNIDROIT Principles of International
Commercial Contracts and Art 4.507' of the Principles of European Contract Law.
As to whether this is a satisfactory solution is debatable. On the one hand, neither the
UNIDROIT Principles nor the Principles of European Contract Law were in existence
when the Vienna Convention was being drafted to say that drafters had these other
instruments in mind at the time of drafting. Further, not all jurisdictions are likely to
view these later instruments favourably'® which means that there is going to be a
multitude of opinions emerging, thus creating uncertainty that the Vienna Conven-
tion is meant to dissipate.'” Of course, it is possible to support the opinion expressed
by the ICC Tribunal on the basis that the Principles are a reflection of mercantile
practice and thus a part of lex mercatoria, and that the UNIDROIT Principles were built
upon the provisions of the Vienna Convention with the intention of filling in the
gaps and for providing a more comprehensive set of rules to govern international
commercial contracts.

The current state of affairs in interpreting Art 78 is far from satisfactory and as
Zocolillo Jr colourfully expresses:

Article 78 of the CISG, although facially simplistic, has proven to be one of the most
complex and enigmatic provisions of the convention. Religious, political, and eco-
nomic disparity among the nations whose delegates participated in the creation of the
CISG created friction as to what interests would be reflected in the convention’s
explicit references to interest. Although the general principles these parties devised
can speak volumes, the parties did not devise specific language on rate of interest.
This has left the international commercial community with a significant ‘pothole” on
the road to uniformity. In repairing potholes, it is desirable that the material used to
fill the pothole match the material used to construct the road ... To fill the ‘rate’ gap

164 ICC Arbitral Award 8128/1995, available UNILEX database at www.unilex.info.
165 For further on these, see ‘Conclusion: Recent International Initiatives’, pp 92-5 below.
166 It states:

(1) If a party does not pay a sum of money when it falls due, the aggrieved party is entitled to
interest upon that sum from the time when payment is due to the time of payment whether
or not the payment is excused.

(2) Therate OFinterest shall be the average short-term lending rate to prime borrowers prevail-
ing for the currency of payment at the place of payment, or where no such rate exists at that
place, then the same rate in the state of the currency of payment. In the absence of such a
rate at either place, the rate of interest shall be the appropriate rate fixed by law of the state
of the currency of payment.

(3) The aggrieved party is entitled to additional damages if the non-payment caused it greater
harm

167 It states:

(1) If payment of a sum is delayed, the aggrieved Farty is entitled to interest on that sum from
the time when payment is due to the time of payment at the average commercial bank
short-term lending rate to prime borrowers prevailing for the contractual currency of
payment at the place where the payment is due.

(2) The aggrieved party may in addition recover damages for any further loss, so far as these
are recoverable under this section.

168 It is difficult to see why non-European states should subscribe to the Principles of European
Contract devised by a team largely drawn from the European Union.

169 See Viscasillas, ‘UNIDROIT Principles of International Commercial Contracts” (1996) 13
Arizona Journal of International and Comparative Law 381; Garro, ‘The gap-filling roles of
the UNIDROIT Principles in International Sales Law: some comments in the interplay
between the Principles and the CISG’ (1995) 69 Tulane LR 1149.
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of Art 78 with national laws is equivalent to filling the pothole with different
materials."”’

Damages

In addition to the above remedies, the seller and the buyer are entitled to damages
from the party in breach and according to Art 74:"! “... damages for breach of
contract by one party consist of a sum equal to the loss, including loss of profit,
suffered by the other party as a consequence of the breach. Such damages may not
exceed the loss which the party in breach foresaw or ought to have foreseen at the
time of the conclusion of the contract in the light of the facts and matters of which he
then knew or ought to have known as a possible consequence of the breach of
contract’.'” However, this is subject to whether the party claiming damages has
taken reasonable steps to mitigate his loss including loss of profit. Failure to do so
would allow the party in breach to claim a reduction in the damages in the amount
by which the loss should have been mitigated according to Art 77 of the Vienna
Convention. The measure of damages is the difference between the contract price
and the current price,'” and contract price is defined in Art 76(2) as ‘the price pre-
vailing at the place where delivery of the goods should have been made or, if there is
no current price at that place, the price at such other place as serves as reasonable
substitute, making due allowances for the differences in the cost of transporting the
goods’.

A number of cases have considered damages'”* under the Vienna Convention
provisions but it is difficult to state precisely how Art 74 is likely to be construed.
For instance, in Delchi Carrier SpA v Rotorex Corp,"” while dealing with consequential
damages, the court (despite stating that the Vienna Convention governed the con-
tract) seems to have fallen back on New York law'”® rather than focusing on the
forseeability requirement in Art 74."”

It is common in sales contracts for the parties to agree the amount of damages

170 See Part IV (Conclusion), ‘Determination of the interest rate under the 1980 United Nations
Convention on Contracts for the International Sale of Goods: general principle vs national
law’, available at http://cisgw3.law.pace.edu/cisg/biblio/zoccolillo.html.

171 On claiming cost of proceedings, see Schiedgericht der Handelskammer [Arbitration Tribunal]
Hamburg, 21 March 1996, available at http:/ /cisgw3.law.pace.edu/cases/960321g1.html.

172  In English law, the remoteness rule is to be found in Hadley v Baxendale (1854) 23 L] Ex 179
according to which the defendant is liable for loss as may fairly and reasonably be considered
as arising naturally and for loss as may reasonably be supposed to have been in the contempla-
tion of both parties at the time they made the contract, as the probable result of the breach of it.

173 See Art 76. If substitute goods have been bought, then it is the difference between the contract
price and the substitute transaction — see Art 75.

174 Damages could include attorney’s fees — see LG Berlin, 21 March 2003, available at http://
cisgw3.law.pace.edu/cases/1030321g1.html.

175 71 £.3d 1024 (2d Cir 1995).

176 It seems that according to New York law ‘as a matter of law, a plaintiff cannot recover
consequential damages without evidence demonstrating a defendant’s tacit agreement at the
time of contracting to accepting responsibility for such damages’. See Schneider, ‘Consequen-
tial damages in the international sale of goods: analysis of two decisions’ (1995) 16 Journal of
International Business Law 615.

177 The reasoning process and the decision has been heavily criticised — see Darkey, ‘A US
court’s interpretation of damage provisions under the UT\?I Convention on Contracts for the
International Sale of Goods: a preliminary step towards an international jurisprudence of
CISG or a missed opportunity?” (1995) 15 Journal of Law and Commerce 139.
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payable by the party in breach.”® Such clauses — known as liquidated damages
clauses — are not addressed by the Vienna Convention and the issue has come up for
consideration in a number of cases. In ICC Arbitration Case 7197 of 1992, the dispute
concerned the failure of the Bulgarian buyer to pay the Austrian seller within the
payment period agreed between the parties. They had included a clause limiting
the damages to an agreed percentage of the contract price. Noting that the Vienna
Convention did not address liquidated damages, the tribunal turned to domestic law
to determine the validity of the clause. The conclusion reached has been criticised by
Koneru who says that there was no need for the tribunal to enquire whether the clause
was valid or not; the issue should have been decided on the basis of freedom of
contract and good faith as expressed by Arts 6 and 7."* While the suggestion put
forward has its attractions, it is arguable, given the debate surrounding good faith in
Art 7, whether it would be used uniformly in the manner suggested by Koneru. It is
more than likely that liquidated damages issue will be decided by turning to domestic
law. Support for this approach can be sought from the deliberations leading to the
Vienna Convention where delegates felt that liquidated damages should be left to be
addressed by another instrument.

Exemption

The Vienna Convention, in some circumstances, exempts a party from liability.
According to Art 79(1), ‘a party is not liable for failure to perform any of his obligations
if he proves that the failure was due to an impediment beyond his control and that
he could not reasonably be expected to have taken the impediment into account
at the time of the conclusion of the contract or to have avoided or overcome its
consequences’. Relief from liability for damages will depend on the circumstances.
Incidents such as the refusal on the part of the manufacturer to supply the goods to
the seller,' or increase in prices on the open market,' will be insufficient to trigger
this provision. One of the downsides of this provision is that the party who fails to
perform due to impediments (obligor) is not liable in damages. This means that other
remedies are still available to the other party (obligee) including specific performance.
The obligee may elect avoidance provided there is a fundamental breach. This option
of avoidance is however not available to the obligor. This is different from the English
doctrine of frustration'® where the contract comes to an end in the event of frustration.

178 For an analysis on the English approach, see Goode, Hire Purchase Law and Practice, 1970,
Butterworths.

179  Available at http://cisgw3/law.pace.edu/cases/927197i1.html.

180 See Koneru, ‘The international interpretation of the UN Convention on Contracts for the
International Sale of Goods: an approach based on general principle’ (1997) 6 Minnesota
Journal of Global Trade 105.

181 Tribunal of International Commerce Arbitration at the Russian Federation Chamber of Commerce
and Industry 155/1994, 16 March 1995, available at www.cisgw3.law.pace.edu/cases/
950316r1.html.

182 Court of Arbitration of the International Chamber of Commerce 6281 of 1989, 26 August 1989,
available at http://cisgw3.law.pace.edu/cases/896281i1.html.

183  Frustration in common law occurs:

... whenever the law recognises that without default of either party a contractual obliga-
tion has become incapable of being performed because the circumstances in which
performance is called for would render it a thing radically different from that which was

undertaken by the contract. Non haec in foedera a veni. It was not this that I promised to do
[per Lord Radcliffe, David Contractors Ltd v Fareham UDC [1956] AC 696, at p 729].
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Article 79 has come under repeated criticism'* and parties might prefer to include
suitable clauses to address the consequences flowing from impediments, including
supervening onerousness, beyond the control of the obligor.'®

CONCLUSION: RECENT INTERNATIONAL INITIATIVES

UNIDROIT Principles of International Commercial Contracts

UNIDROIT, the organisation that drafted ULIS and ULFIS, set about in 1972 to codify
international trade law. Shelved for a number of years, a Working Group consisting of
academics, judges and civil servants was set up in 1980 to resume work on the
shelved project now titled Principles for International Commercial Contracts (herein-
after ‘UNIDROIT Principles’)."® For the purposes of the UNIDROIT Principles, they
studied the commercial law of a number of states. In particular, they concentrated on
the Algerian Civil Code, 1975, the People’s Republic of China’s Foreign Economic
Contract Law, 1985, the ubiquitous US Uniform Commercial Code, and the Dutch
Civil Code and Civil Code of Quebec both of which were undergoing amendments.
Legislative products in related areas of other international organisations such as the
UNCITRAL and the ICC were also studied closely. In 1994, UNIDROIT" published
the Principles of International Commercial Contracts.'®®

The UNIDROIT Principles are neither a convention nor a model law."® They are to
be regarded as general rules that aim to achieve a balance between competing inter-
ests. The Preamble sets out the circumstance where the UNIDROIT Principles will
play a role. The most obvious is where the parties have agreed that their contract is
to be governed by them." It is also expected that they will be applied when the

For further on frustration, see McKendrick (ed), Force Majeure and Frustration of Contract,
1991 LLP.

184 See, eg, Nicholas, ‘Impracticability and impossibility in the UN Convention on Contracts for
the International Sale of Goods’, in Galston and Smit (eds), International Sales, 1984, Matthew
Bender.

185 See McMahon, ‘Drafting CISG contracts and documents and compliance tips for traders’,
available at www.cisg.law.pace.edu/cisg/contracts.html.

186 The text of this instrument is available at www.unidroit.org. It is also reproduced in Carr and
Kidner, International Trade Law Statutes and Conventions, 20%8, Routledge-Cavendish.

187 UNIDROIT has 59 member states comprising of countries from both the developing and
developed worlds — eg: Australia, Canada, Austria, UK, India, Iran, China, and Bolivia. For a
complete list see www.unidroit.org.

188 The text of the UNIDROIT Principles is available at www.unidroit.org. The work is ongoing
and the working group of recent has addressed various topics such as agency, assignment ot
contractual rights, and contracts for the benefit of third parties. In April 2004, the UNIDROIT
adopted the 2004 version of the UNIDROIT Principles. It now contains sections on authority
of agent, third party rights, set-off, assignment of rights, transfer of obligation and assign-
ment of contracts, and limitation periods. The text of the UNIDROIT 1994 is also suitably
adapted to meet the needs of electronic contracting. For further details, visit
www.unidroit.org.

189 For instance, the Model Law on Electronic Commerce and the Model Law on Electronic
Signatures drafted by the UNCITRAL. See Chapters 3 and 4 below for an examination of
these model laws.

190 UNIDROIT recommends the following model clauses for parties wishing to incorporate the
UNIDROIT Principles:

‘This contract shall be governed by the UNIDROIT Principles (2004) [except as to
Articles . . .]’;

‘This contract shall be governed by the UNIDROIT Principles (2004) [except as to
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parties have agreed for lex mercatoria™ to apply to their contract, or used in interpret-
ing or supplementing international uniform law instruments such as the Vienna
Convention. The drafters also hope that legislators, both at a national or international
level, will use the UNIDROIT Principles to draft their legislation. Indeed, it is strange
that the UNIDROIT opted to go down the route of producing a non-binding instru-
ment that is unlikely to achieve the expressed objective of the UNIDROIT Principles
to establish ‘a balanced set of rules designed for use throughout the world irrespective
of the legal traditions and the economic and political conditions of the countries in
which they are to be applied’.”” Part of the reason is probably time and flexibility — the
time taken to agree to the text of a convention and the delays faced in its
implementation.

The UNIDROIT principles are comprehensive and go beyond the Vienna Conven-
tion in addressing a number of issues not found in the Vienna Convention. These
range from validity of contracts (mistake, threat and misrepresentation but exclud-
ing illegality or capacity) to agency and limitation periods. In a book of this length it is
not possible to examine all of the aspects of the UNIDROIT Principles in detail. A few
pertinent observations of the commonalities and some of the differences are made
below.

The provisions on formation of contract are, by and large, similar to the
Vienna Convention though there are some differences. The two instruments take
different approaches to battle of forms. While the Vienna Convention focused on
material alterations the UNIDROIT Principles” focus is on substance. According
to Art 2.1.22 a contract will be concluded on the basis of the agreed terms and any
standard terms which are common in substance unless the other party indicates
in advance or later without undue delay informs the other party that it does
not intend to be bound by such a contract. It is debatable whether this focus on
finding common terms by examining the substance of the clauses offers a better
solution since it is assumed it will be easy to agree on the substance from the wording
of the terms.

What does stand out in the Principles is the expectation that both parties will act
in accordance with good faith and fair dealing."” This is a fundamental principle and
where the UNIDROIT Principles are applicable to a contract then the parties cannot
contract out of this fundamental principle even though party autonomy is recog-
nised." Good faith however is undefined. Inconsistent behaviour can be said to be
one aspect of lack of good faith and Art 1.8 specifically prohibits a party from behav-
ing inconsistently where it has caused the other party to have an understanding and
that other party reasonably acted in reliance on that, to its detriment. Equally the
inclusion of unexpected or surprising terms in contracts shows lack of good faith and
fair dealing. Article 2.1.20 deals with this by providing that if standard terms contain a

Articles . .. ], supplemented when necessary by the law [jurisdiction X]’, if parties wish to

apply the law of a particular {urisdiction along with the UNIDROIT Principles
[www.unidroit.org/English/principles/model.htm].

191 Surprisingly, the mercantile community does not seem to have taken part in the deliberations
leading to the drafting of the principles.
192 ‘Introduction’ to the UNIDROIT Principles.

193 Art 1.7. Good faith is also referred to in Arts 4.8 and 5.1.2. See Farnsworth, ‘Duties of Good
Faith and Fair Dealing under the UNIDROIT Principles: Relevant International Conventions
and National Law’ 3 (1995) 3 Tulane Journal of International Comparative Law 47.

194 Art1.5.
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term which the party would ‘not reasonably have expected it, that term will be inef-
fective, unless it has been expressly accepted by that party’.

Unlike the Vienna Convention, the Principles do recognise that parties enter into
pre-agreement and therefore include special provisions on this issue. Article 2.1.15
preserves the parties” freedom to negotiate and failure to agree. However, negotiations
carried out in bad faith or negotiations broken in bad faith attracts liability and the
affected party can sue for losses caused. As opposed to good faith, some indication of
what constitutes bad faith is provided in Art 2.1.15. In particular it will include situ-
ations where a party enters into negotiation or continues negotiations never intending
to reach agreement, as for instance where a trader about to set up a factory for manu-
facturing widgets enters into negotiations with another for the purchase of widgets
simply to find out the pricing policy without ever intending to enter into a contract for
the purchase of widgets. The commercial world is full of duplicitous behaviour and it
is good to see the inclusion of a special provision relating to bad faith in negotiations.

One of the features that stands out with the UNIDROIT Principles is Chapter 4 on
Interpretation. While some aspects for the interpretation of contracts, such as inten-
tion of the parties and trade usages, are to be found in the Vienna Convention,'”
Chapter 4 of the Principles highlights the various well-established techniques for
interpretation of contracts, such as the use of the reasonable person standard where
the common intention of the parties cannot be established (Art 4.1) and the contra
proferentum rule (Art 4.6).

In relation to performance of the obligations under the contract, the expectation
is that both parties will meet their obligations. Nevertheless, the UNIDROIT Prin-
ciples take a pragmatic approach in the event of hardship where the equilibrium
of the contract has been altered due to a number of reasons — eg, where the risk of the
events was not assumed by the disadvantaged party, or the events become known
to the disadvantaged party after the conclusion of the contract. In these circumstances
the parties can renegotiate, but if they fail to reach agreement they are free to resort
to the courts who may, if they find hardship, terminate the contract or restore the
equilibrium." In relation to non-performance, in general, the remedies found in the
Vienna Convention, such as cure, repair and replacement of defective performance
and additional period for performance, are included in the Principles. Article 7.3.1
addresses the issue of the right to terminate the contract but does not use the phrase
‘fundamental breach’. Instead it talks of fundamental non-performance, and to decide
whether a failure to perform an obligation amounts to a fundamental non-performance
it lists a number of relevant factors. These include: whether the non-performance
is intentional or reckless; whether strict compliance with the obligations which
has not been performed is of the essence under the contract; and whether the non-
performance gives the aggrieved party reason to believe that it cannot rely on the
other party’s future performance.

As stated above the UNIDROIT Principles are innovative and undergo periodic
revisions. The 2004 version includes provisions on set-off (Chapter 8), assignment
of rights, transfer of obligations and assignment of contracts” (Chapter 9) and

195 See Art 8, Vienna Convention.
196 Arts6.2.1,6.2.2 and 6.2.3.
197 There are two international conventions in this field: the UNIDROIT Convention on

International Factoring, 1998 and the UN Convention on the Assignment of Receivables in
International Trade, 2001. These conventions have not had a wide impact.
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limitations periods (Chapter 10)'*. All in all the Principles provide a well-rounded set
of rules to govern international commercial contracts.

UNIDROIT has been following the progress of this instrument and, based on
questionnaires sent out by the organisation, it seems they have been well received.
The UNIDROIT Principles have served as a source of inspiration for legislators
revisiting their civil codes, and inspired parties to choose the principles to govern
their contract."” There is also evidence that arbitration tribunals are applying the
UNIDROIT Principles besides referring to them as part of lex mercatoria.*® This posi-
tive report suggests that this instrument may have wider impact than initially
thought.

Principles of European Contract Law

While the political, social and economic objectives of the member states of the
European Union are broadly similar, it is well known that the legal systems of the
member states vary from the common law system of Britain to the civil law tradition
of the continent. Since differences in legal approaches can form a barrier to trade,*” in
1982 the Commission on European Contract Law,*” consisting of practitioners and
academics from the member states of the European Union, began work on the Prin-
ciples of European Contract Law (PECL).*” Other than referring to the domestic law
of the European states, the drafters also referred to the US Restatements on Contract
and Restitution and the Vienna Convention for formulating principles. They were
also influenced by the work at UNIDROIT since some of the members of the Working
Group were also members of the group drafting the UNIDROIT Principles. The PECL
addresses a wide variety of issues such as agency along with contractual issues
such as validity, formation of contract, breach and remedies. The drafters expect
PECL to be of relevance where parties agree their contract is to be governed by
general principles of law or lex mercatoria. It is difficult to predict whether this
instrument will be popularly received internationally since it may be perceived as
embodying an European bias.

198 This seems to be laréely modelled on the UN Convention on the Limitation Period in the
International Sale of Goods 1974 with some significant departures on issues such as when the
limitation period starts to run.

199 See Bonnell, “The UNIDROIT Principles in practice — the experience of the first two years’,
available at http://cisgw3.law.pace.edu/cisg/biblio/pr_expr.html. See also Baron, ‘Do the
UNIDROIT Principles of International Commercial Contracts form a new lex mercatoria?’,
available at http://cisgw3.law.pace.edu/ cisg/biblit/baron.html.

200 Ibid.
201 As Lando observes:

... many businessmen are afraid. Fear of the unknown and incomprehension keep many
potential exporters and imrorters away from the European market. The existing variety
of laws hampers the mobility of the European businessman. It is a non-tariff barrier to
trade [‘Principles of European Contract Law’, available at www.kclc.orjp/english/
sympo. EUDialogue/lando.html].

202 The Commission is a non-governmental organisation and is not an European Community
institution though it has received subsidies from the Community.

203 The text of this instrument is available at www.jus.uio.no. See also Lando and Beale (eds),
The Principles of European Contract Law, Pts I and II, 1999, Kluwer; Hesselink, “The Principles
of European Contract Law: some choices made by the Lando Commission” (2001) Global
Jurist Frontiers Article 4, available at www.bepress.com.
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PART I1

REGULATING THE ELECTRONIC
COMMERCE ENVIRONMENT






OVERVIEW

The information technology (IT) revolution in the form of the Internet had an enor-
mous impact on the means of conducting international commerce in the last decade of
the last century. The use of electronic means for conducting sales was heralded as an
economic boon to developed and developing nations alike. Suddenly, the commercial
world had direct access to a global marketplace and they could exploit it in an
efficient and economically advantageous manner. Politicians, policy makers and
non-governmental organisations welcomed the Internet with open arms as providing
an opportunity for raising the standards of living and providing a means of reducing
the levels of poverty worldwide. Of course, the use of IT for conducting business and
concluding contracts raises a number of legal issues — among them the formation of
contracts. A number of international organisations set out to iron out the legal
uncertainties and difficulties with the intention to promote electronic commerce.

Chapter 3 highlights the policies of major trading partners — the US and the
European Union (EU) — in respect of electronic commerce and the legal harmonisation
brought about through the Model Law on Electronic Commerce formulated by
the well-known international organisation UNCITRAL (United Nations Commission
on International Trade Law). This chapter also considers in brief the EU Directive on
E-Commerce and initiatives from other organisations such as the ICC (International
Chamber of Commerce) and the UN Convention on the Use of Electronic Communi-
cations in International Contracts.

Chapter 4 concerns itself with security issues relating to electronic transactions —
the securing of an electronic transaction through the use of digital/electronic
signatures and securing the electronic environment from external threats. The first
half of this chapter examines digital signatures and UNCITRAL’s Model Law on
Electronic Signatures. The second half considers international legislative develop-
ments in relation to computer crime.






CHAPTER 3

ELECTRONIC COMMERCE - LEGAL ISSUES
AND HARMONISATION

INTRODUCTION

The mid-1990s was heralded by politicians, economists, law makers and commercial
entities as groundbreaking for worldwide economic development. The reason — the
opening of the Internet' for public use. Information could now be freely circulated
globally through computer networks provided people had the necessary skills and
access to computer hardware and software to tap into information available on these
networks. Creation of this open network imparted a new sense of living within a
global community or a global village where people could be in constant touch regard-
less of spatial and temporal differences. The Internet provided a ready platform for
commerce to flourish — sellers could advertise their wares and services globally and
buyers, businesses and consumers alike” had access to products at competitive prices.
Sellers could provide product information, prices, delivery terms, and interested
parties could negotiate terms and conclude contracts electronically. Direct access
to a potentially large customer base meant that sellers did not have to opt for the
traditional methods for selling their products — for example, use of agents to market
their products in distant lands. Equally, buyers did not have to go through agents
to find suitable manufacturers of products they required. The information and com-
munications technology revolution was creating a new means of conducting business,
namely, conducting commerce electronically or e-commerce.’

Emergence of any new technology raises interesting issues for policy makers, law
makers and other stakeholders. And more so where the technology is expected to
have a wide economic impact and is readily embraced. The likely effects — social,
moral and economic, amongst others — of the new technology have to be assessed and
decisions need to be taken on the extent to which its use has to be regulated. It is a
matter of striking a fine balance between the expected risks of the new technology and
the opportunities created by it. The history of mankind is replete with instances of
new technologies that have had enormous impact on society and policy makers and
law makers have stepped in to regulate the behaviour of those using the technology.
The aviation industry is a good illustration where regulations were put in place early
on to promote the development of the aviation industry and to provide a minimum
level of protection for air passengers.*

1 The Internet is a vast collection of interconnected computer networks that use a protocol
known as TCP/IP. The Internet evolved from ARPANET (Advanced Research Projects Net-
work) — established by the US Department of Defense. It is a wide area networking system that
would survive nuclear attacks. See http://1001.resources.com for further definitions.

2 Of course, it must be stressed that online sales are equally affected by the export/import
restrictions that affect offline sales.

3 Defined by the OECD (Organisation for European Co-operation and Development) thus:
... [it] refers generally to all forms of commercial transactions involving both organisa-
tions and individuals, that are based upon the electronic processing and transmission of
data, including text, sound and visual images. It also reters to the effects that the elec-
tronic exchange of commercial information may have on the institution and processes
that support and govern commercial activities [Electronic Commerce: Opportunities and
Challenges for Governments, 1997, available at www.oecd.org].

4 See Chapter 10 for an international regulatory measure adopted widely in respect of carriage
by air.
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The Internet’s radical character is a challenge for policy makers and legislators.
Lacking geographic containment, it knows no national boundaries. Information posted
on a website in Borneo can be accessed within seconds from the UK. As a truly global
medium, it is a significant contributor to globalisation. As with globalisation, the logic
of the Internet is economic.

This chapter highlights some of the US and EU policies in respect of electronic
commerce (hereinafter ‘e-commerce’) and the legal harmonisation of specific issues
relating to e-commerce at the UNCITRAL and EU levels alongside the initiatives from
international organisations such as the ICC. It must be noted that the Internet raises
a whole host of legal issues — for instance, the posting of pornographic and racist
materials, data protection and intellectual property-related issues.” These are not con-
sidered here since they are outside the scope of this book.

POLICY CONSIDERATIONS, E-COMMERCE AND
INTERNATIONAL REGULATORY MEASURES

New technological developments always raise important issues: among them, eco-
nomic, moral and social impact of the technology, and the legal framework to estab-
lish the rights and liabilities of the various actors involved in the use of that technology.
The extent to which a state should intervene in the affairs of those affected by the
technology is dependent on a number of factors: the level of the perceived risk, both
in the short and in the long term, to a given society by the various actors, groups,
interests and individuals within that society; the flexibility of the existing legal
framework to cope with legal issues that arise in the context of the new technology
and its use; the abilities of those within a given society to regulate their affairs in a
manner that ensures that legal rights of individuals (or, for that matter, the moral
fabric of that society) are not undermined; and the nature of the actors involved in
the use of the technology. Policy makers, legislators and other stakeholders such as
non-governmental entities face tough issues and choices. Philosophical convictions,
cultural beliefs and social norms also contribute to the choices they make. For
instance, stakeholders involved with the protection of weaker parties, such as con-
sumers or the mercantile interests of least developed countries, may prefer more
interference from the state as opposed to self-regulatory schemes imposed by trade
associations, whereas policy makers motivated by economic arguments may wish
to impose the least amount of restriction to enable competition, and the resulting
benefits from that competition, such as economic growth, investment in product
development, and greater consumer choice.

A reason commonly advanced for regulation® at the national level through state
intervention in the affairs of men and markets is the public good. As a noble aim, it is
attractive and has the potential to gain wide acceptance even though it is difficult
to state with clarity what public good embodies, or from where it derives its content.
Is its content derived from social norms, or moral standards, or purely altruistic

5 For further on this, see Lloyd, Information Technology Law, 5th edn 2008, OUP.

6 In the context of information and communications technology, it may also be possible to use
technology to reach the social/public policy goals — eg, filters, and privacy enhancing tech-
niqﬁles, See Reidenberg, ‘Lex informatica: the formulation of information policy rules through
technology’ (1998) 3 Texas LR 553.
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concerns devoid of any self-interests? Are moral standards universal? Are they the
same across cultures? Do they change over time? Even if these questions are answer-
able, it is questionable whether all state intervention measures are driven by this
noble ideal of the public good. It is not unknown for governments (driven by political
ambitions) to introduce regulation that promotes the interests of the few — for
instance, economically strong commercial interests. The issue of benefit to the public
at large in these circumstances is a purely contingent matter.

Even where the motivation behind regulation is the public good, it tends to veer
towards ‘unproductive activities’.” Amongst others, there may be the tendency to
introduce burdensome bureaucratic procedures, greater attention may be paid to
lobbying with the intention of introducing further regulation favouring commercial
interests, it may result in greater litigation, and in extreme circumstances provide a
fertile bed for corruption.® Monies that could have been usefully spent towards
further investment and product development and improvement are likely to be spent
elsewhere resulting, in the long run, in technical as well as economic inefficiency.

Self-regulation is often offered as an alternative to regulation. Industries under
this scheme regulate themselves through specific industry-related associations whose
members follow codes of conduct.” Normally, the industry, the government and
consumer associations are involved in the drawing up of the codes. The industry
benefits in a number of ways — in return for following a code of conduct, it is assured
that it does not have to waste valuable resources in tackling bureaucratic hurdles. In
marketing terms, it also makes sense since it contributes to consumer confidence thus
boosting sales. It also exhibits that the industry is a willing contributor to meeting the
social/policy objectives thus reducing the risk of alienation. The government benefits
since the costs of regulation and enforcement are passed on to the industry without
losing sight of the social and policy objectives. Minimum intervention in the form of
regulation is also likely to fuel economic growth. The extent to which the government
is actively involved in the drafting of the code or in monitoring that the industry
seriously follows the code will vary from state to state. It might also depend on
the sector that is the subject of self-regulation. It may be that in some areas the
government may wish to adopt a hands-on approach while in others it might wish to
adopt a minimalist approach. Government involvement, regardless of the level, helps
in facilitation of the self-regulatory scheme and ensuring that the self-regulatory
scheme co-exists comfortably with existing regulation. And in the context of global-
isation, governments can play an important role in promoting self-regulation at an
international level."” Consumers also benefit in contributing to the code of conduct
since it gives them an opportunity to voice and address their concerns thus contribut-
ing to consumer confidence and assurance. And in a global community, consumers

7 Phrase used by Bhagwati and Srinivasan in ‘Revenue seeking: a generalisation of the theory of
tariffs’ (1980) 80 Journal of Political Economy 1069. See also Buchanan, Tollosin and Tullock
(eds), Toward a Theory of the Rent-Seeking Society, 1980, A and M Press.

8 See Salbu, ‘Extraterritorial restriction of bribery: a premature evocation of the normative
global village” (1999) 24 Yale Journal of International Law 223; Nichols, ‘Regulating trans-
national bribery in times of globalisation and fragmentation” (1999) 24 Yale Journal of Inter-
national Law 257; Carr ‘Fighting corruption through the UN Convention on Corruption 2003:
a global solution to a global problem’ (2005) 11 ITLR 24.

9 Codes of conduct (also called codes of practice, codes of ethics) are normally voluntary. They
usually list practices relating to the business set as a minimum standard.

10 International self-regulatory schemes are not unknown. One example is the ISO (International
Standards Organisation), a federation of national standards bodies from well over
100 countries. It is responsible for formulating agreed standards for goods and services.
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also play a role in alerting the industry to best practices followed in other states.
Where codes of conduct are breached, the codes may provide for forum, mode of
dispute resolution, and appropriate remedies.

A word of warning however must be added in respect of self-regulation. It might
not suit all industries. The industry, as stated earlier, bears the costs of participating in
a self-regulatory scheme. Where the industry consists of small-scale units, they might
be unwilling to participate in such schemes." They might feel compelled to pass on
these costs to the consumer, which in the long term may stunt economic growth.
Further self-regulation may not suit all countries since it requires the necessary
infrastructure — an ethos of consumer awareness and consumer participation (at
a group level), willingness on the part of industry to seriously participate in the
self-regulatory scheme alongside absorbing the costs of self-regulation. Developing
countries, for instance, may not always provide a conducive environment for the
effective operation of self-regulation due to unwillingness on the part of the industry
to participate in a self-regulatory scheme. To some extent, co-regulation where the
government takes on a more active role (for example, by requiring a mandatory
code or enforcing compliance with the code) may be seen as a viable alternative.
Self-regulation may not also suit certain sectors — such as protection of intellectual
property rights, public health, and privacy and data protection.

The Internet as an information and communications medium can be used for a
variety of purposes other than conducting electronic commerce. As such, it may be
necessary to use a mix of regulation and self-regulation for its efficient use. One of the
earliest documents that substantially influenced the regulatory aspects of the Internet
is A Framework for Electronic Commerce formulated by the Clinton administration in
1997." As this document highlights, while self-regulation should be the guiding force
in the e-commerce arena, regulation may be necessary to support a predictable and
simple legal environment for electronic commerce. It states:

In some areas, government agreements may prove necessary to facilitate electronic
commerce and protect consumers ... Where government intervention is necessary to
facilitate electronic commerce, its goal should be to ensure competition, protect intel-
lectual property and privacy, prevent fraud, foster transparency, support commercial
transactions, and facilitate dispute resolution [Principle 13].

This document also sees itself as formulating an international policy in respect of
e-commerce and urges international organisations such as the UNCITRAL and ICC to
work towards modifying existing rules and creating new rules to support the use of
the new technology alongside working towards harmonisation. As the following
sections and Chapter 4 indicate, international organisations have responded favour-
ably to this call, resulting in some level of harmonisation across jurisdictions in
respect of the legal recognition of electronic transactions.

Before moving on, a brief reference to the EU response to the challenges posed
by e-commerce is in order. The European policies are outlined in A European Initiative
on Electronic Commerce.”” Like the US policy document, it recognises the need for
global consensus given the transnational character of electronic commerce. However,

11 See Consumer Affairs Division, Codes of Conduct, 1998, Department of Industry, Science and
Tourism.

12 Available at http:/ /uazone.org/gis/ecomm.htm.
13 COM 97(157) 15.04.97.
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predictably, the document exhibits sensitivity to an essential characteristic of the
Union - the Single Market — and the need to enable e-commerce participants to realise
the potential of this Internal Market. It states:

In order to allow for electronic commerce to reap the full benefits of the Single Market, it
is essential to avoid regulatory inconsistencies and to ensure a coherent legal and regu-
latory framework for electronic commerce at EU level. This should be based on the
application of key Internal Market principles.

The two directives — one on e-commerce' and the other on electronic signatures' —
realise the objective of ensuring a minimum level of legal coherence.

ELECTRONIC DATA INTERCHANGE (EDI) AND
INTERCHANGE AGREEMENTS

The potential for conducting business using computer technology was not a novel
idea introduced by the Internet revolution. EDI was in common use as far back as the
1980s and still continues to be used today. The difference between the Internet and
EDI is that, in the latter, the communications take place within a closed network. EDI
is often defined as ‘the inter-company computer-to-computer communication of
standard transactions in a standard format that permits the receiver to perform the

intended transaction’.'

The move to EDI was largely driven by economic factors and efficiency argu-
ments. EDI provides numerous advantages. Foremost is the lowering of transaction
costs from the stage of acquiring information to producing relevant documents
such as invoice and export/import documentation. There is substantial lowering of
personnel costs since much of the work done by clerks — in the form of mailing of
documents, filling of forms — would be done by computers. There is also the added
advantage of fewer errors since information received does not have to be manually
re-keyed into another computer system. Response time to purchase orders is also
speeded up. All in all, EDI increases the efficiency of an organisation.

The aim of EDI is to perform certain business functions automatically without
human intervention — for instance, the processing of a purchase order or sending of
an invoice to a customer. Since computers, unlike humans, are unable to arrange
information sent in free text into an intelligible format, it was necessary to adopt
standards in relation to pertinent information such as mailing/shipping informa-
tion,”” order number, price, quantity that would enable a computer to recognise and
process the incoming data. Industries such as the motor industry in Europe set about
creating their own standard in ODETTE,"” and the chemical industry in CEFIC.”
These standards normally would specify the type of documents (for example, invoice)
that can be transmitted electronically, the order of the data, their sequence and their

14  See pp 117-20 below.
15 See Chapter 4.
16  See Sokol, Electronic Data Interchange: The Competitive Edge, 1989, McGraw-Hill.

17 In computing language known as data segments. The mailing address is a data segment and
the detail such as street name within the data segment is known as a data element.

18 Organisation for Data Exchange by Teletransmission in Europe; www.odette.org.
19 Conseil Européen des Fédérations I'Industrie Chimique; www.cefic.be.
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interpretation. It was however felt that there was a need to adopt an international
standard if EDI was to prove effective. One of the organisations in Europe to work on
standardisation of message structure was the UNECE.” Its work, along with that of
the ISO,* resulted in the UN/EDIFACT.” The work on EDIFACT is ongoing and new
standards are continually adopted, and existing standards modified to accommodate
trade practices and to reflect industry requests.

Unsurprisingly, the ICC also responded rapidly to the developing commercial
interest in the use of EDI It formulated a code of conduct known as UNCID* to
facilitate the use of EDI in international trade. It aims to make the electronic inter-
change secure by ensuring that common messaging structures are used,* and accept-
able systems are in place to deal with authentication of messages, verification of
messages” and maintenance of communication logs.” It must be noted that the focus
of the UNCID is the interchange of data and not the content of the data. Many of
the provisions in the UNCITRAL Model Law on Electronic Commerce are traceable to
the ideas enshrined in the UNCID.

UNCITRAL MODEL LAW ON E-COMMERCE

Background, guiding principles and harmonisation

The text of the UNCITRAL Model Law on Electronic Commerce was adopted in 1996.
Its origin however is traceable to 1985 when the Commission considered a report”
highlighting the legal problems associated with the use of computer-to-computer
communications. The report focused on the writing requirement and signatures for
the purposes of validity and enforceability of contract and recommended that gov-
ernments review existing legal rules that required paper documentation or signatures
as conditions for the validity or enforceability of a transaction with a view to amend-
ing them suitably to permit documents in a computer-readable form. Work on
electronic contract formation continued within UNCITRAL and it was felt that a
common legal framework facilitating electronic data interchange was required to
impart legal certainty while mindful of the retention of a flexible approach where
legislative action may be regarded as premature.”® In 1992, a Working Group on
Electronic Data Interchange was set up. The emergence of the Internet widened the
focus of the Working Group to include more modern methods of communication
alongside EDI. Their work resulted in what we now know as the Model Law on

20 United Nations Economic Commission for Europe. See also Troye, ‘The development of legal
issues of EDI under the European Union TEDIS Programme’ (1994) The EDI LR 195; European
Parliament, ‘European information highways: which standards?’ (1995), European Com-
munities/Union EUR-OP/OOPEC/ OP%CE.

21 International Standards Organisation.
22 United Nations Electronic Data Interchange for Administration, Commerce and Transport.

23 Uniform Rules of Conduct for Interchange of Trade Data by Teletransmission. The text of this
document is available at www.unece.org. Also reproduced in Walden (ed), EDI and the Law,
1989, Blenheim Online.

24 See Art 4 of UNCID.

25 See ibid, Arts 6 and 7.

26  See ibid, Art 10.

27 ’Legal value of computer records’, UN Doc A/CN 9/265.
28 Paragraph 130, UN Doc A/CN 9/360.
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Electronic Commerce (hereinafter ‘EC Model Law’). The EC Model Law is published
along with a Guide to the Enactment (hereinafter ‘Guide’) to be used as an aid to
interpretation.

It must be noted that a model law does not have the same legislative weight as a
convention and perhaps does not bring the same level of unification. But it does away
with many of the delays and bureaucratic measures associated with conventions.
States are free to adopt the model law as it stands or base their law using the model
law as a starting point.” There is also scope for manoeuvrability within the EC Model
Law. For instance, Arts 5, 6, 7, 8, 11 and 12 allow the states to limit the application of
those provisions to specific areas.” It must be added that the EC Model Law has had
worldwide impact and many legislations have either adopted it or drawn inspiration
for their own law from it.*!

The EC Model Law consists of two parts — Part I on electronic commerce in
general and Part II on Electronic Commerce in Specific Areas. Part I consists of three
chapters — Chapter I (Arts 1-4) on general provisions such as definitions, interpret-
ation and party autonomy, Chapter II (Arts 5-10) on application of legal requirements
such as writing, signature and originals to data messages, and Chapter III (Arts
11-15) on communication of data messages such as validity of messages. Part II
consists of one chapter (Arts 16-17) and deals with carriage of goods.

The aim of the EC Model Law is to facilitate electronic commerce by removing
the legal uncertainties that may surround data sent through electronic means. But
before moving onto substantive provisions, a few words must be said about the
guiding principles of this model law: functional equivalence, party autonomy and
uniformity.

As indicated earlier, the requirements of form — writing, signature, original — are
the stumbling blocks to electronic contracting. The Working Group could have
addressed this problem by redrawing the contours of the law relating to validity
of contracts. In pragmatic/political terms, such a step may not have found many
supporters. Instead, the Working Group adopted a different method. Termed the
‘functional equivalence approach’, they looked at the functions performed by writing,
signature and original with a view to seeing whether these functions could be fulfilled
through e-commerce techniques. The functions performed by writing, as is well
known, are accessibility to all and a high degree of permanence besides providing
evidence to courts and administrative authorities. A signature is usually used for
authentication purposes. The Working Group was equally mindful in adopting this
approach that users of e-commerce were not discriminated against by the imposition
of stringent standards on the e-commerce user (paras 15-18). The functional equiva-
lence approach is adopted in relation to Arts 6-8.

The principle of party autonomy is enshrined in Art 4. It is no secret that
businesses prefer to agree to their own terms, and legislation that allows them this
possibility is likely to find favour with them. There is only limited party autonomy in
the EC Model Law. According to Art 4(2), provisions contained in Chapter II of Part 1
cannot be varied by agreement since requirements relating to form such as writing,
signature and presentation/retention of originals, and admissibility of evidence are

29 See, eg, the Indian Information Technology Act 2000.
30 Eg, Art 11(2) reads: ‘“The provisions of this Article do not apply to the following . . .".
31 To name a few, Australia, Singapore and New Zealand.
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mandatory in most jurisdictions and may ‘reflect decisions of public policy’. As the
Guide states:

The reason for such a limitation is that the provisions of the Model Law contained in
Chapter II of Part I may, to some extent, be regarded as a collection of exceptions to
well-established rules regarding the form of legal transactions. Such well-established
rules are normally of a mandatory nature since they generally reflect decisions of public
policy. An unqualified statement regarding the freedom of parties might be misinter-
preted as allowing the parties, through a derogation to the Model Law, to derogate from
mandatory rules adopted for reasons of public policy [para 44].

In order to achieve the stated objective of legal certainty, it is important that the EC
Model Law is interpreted in a uniform fashion across jurisdictions. Inspired by Art 7
of the Convention on the International Sale of Goods 1980, Art 3(1) of the EC Model
Law provides that in its interpretation regard is to be had to its international origin
and to the need to promote uniformity in its application and the observance of good
faith. Other than referring to the travaux preparatoires (including the Guide), courts
will be expected to refer to interpretation of the EC Model Law in other jurisdictions.
Theoretically reasonable, it is questionable whether this will be followed in practice.”
Standardisation is more likely to be introduced through mercantile usage rather than
cross-jurisdiction judicial reference.

Where questions concerning matters governed by the EC Model Law but not
expressly settled by it arise, according to Art 3(2), they are to be settled in conformity
with the general principles on which it is based. While the principles are not outlined
in a specific provision,* the Guide helpfully provides a non-exhaustive list. These are
to: (1) facilitate e-commerce among and within nations; (2) validate transactions
entered into by means of new information technologies; (3) promote and encourage
the implementation of new information technologies; (4) promote the uniformity of
law; and (5) support commercial practice.

Part I - e-commerce
Scope, requirements of form and evidential issues

The scope of application is laid out in Art 1 which states that the EC Model Law is
to apply to commercial activities. Commercial activities include not just sales but
other commercial relationships, such as factoring, agency agreements, distribution
agreements, leases, industrial co-operation and transportation of goods by air, sea, rail
or road. Consumers are not specifically addressed since different jurisdictions have
different consumer protection regulations guided by their national policies. The
Guide, however, indicates that national legislators adopting the EC Model Law
are free to extend its applicability to consumer contracts. It must also be noted that the
footnote defining commercial activities includes carriage of passengers by rail, road,
air and sea. To this extent, consumers do fall within the ambit of Art 1.

There is also no mention in Art 1 as to whether the EC Model Law is intended to

32 See Chapter 2, pp 71-2 above. Also see Chapter 4, pp 130-1 below.
33  See pp 71-3 on the interpretation of the Convention on the International Sale of Goods 1980.

34 The principle of uniformity and legal certainty can however be gathered from Art 3 on
interpretation.
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apply to e-commerce transactions with an international element. It is meant to apply
to both domestic and international commercial transactions conducted electronically.
States wishing to adopt the EC Model Law, however, may restrict its applicability to
international transactions. The wording suggested by the EC Model Law for these
purposes is ‘“This law applies to a data message as defined in para (1) of Art 2 where
the data message relates to international commerce’. While states have the flexibility
to restrict its applicability to international commerce, the Guide, however, recom-
mends that the EC Model Law should be applied as widely as possible since its
objective is to promote legal certainty (para 29). States desirous of limiting the recog-
nition of data messages in specific cases still have the freedom to do so under various
provisions allowing some degree of flexibility — for instance, Art 6 on writing and
Art 7 on signature. They might wish to do so in the case of leasing commercial
property or contracts relating to intellectual property rights.

Applying the principle of functional equivalence, Art 5 imparts legal recognition
to data messages thus indicating that data messages are not to be discriminated
against on the basis of their nature. ‘Data message” is defined in Art 2(a) as informa-
tion generated, sent, received or stored by electronic optical or similar means includ-
ing, but not limited to, EDI, electronic mail, telegram, telex or telecopy. Any drafter of
a provision addressing information and communication technology has a difficult
task — to ensure that it can embrace new and rapid developments in the technology.
Use of the phrase ‘similar means’ is intended to do just that. But what comes as a
surprise are the inclusion of telex, telegram and telecopy. Why include communica-
tion techniques that have been around for well over 50 years within the definition?
Since uncertainties surround the legal status of telex messages and telegrams in some
jurisdictions, the drafting of the EC Model Law was seen as an opportunity to settle
the ambiguities. Also given that a telecopy could be generated by a computer, it was
felt that specific mention of these communication techniques would be appropriate.
The EC Model Law does not provide a definition of electronic commerce.® However,
EDI is defined in Art 2(b) as the electronic transfer from computer to computer of
information using an agreed standard to structure the information. It is unclear
whether this definition covers situations where data is not transferred through a
telecommunications system but with disks containing EDI messages that are posted
to the recipient for downloading on to the computer. According to the Guide, this
should cause no great concern since messages using such communication techniques
would fall within Art 2(a) (para 34).

Article 6(1) addresses the requirement of writing found in non-electronic (paper-
based environment) by focusing on the notion of information capable of being
reproduced and read. It provides that a data message where the information is access-
ible so as to be usable for subsequent reference would meet the requirement of writing.

Signature, another common legal requirement, is dealt with in Art 7 which

35 The Guide notes that the EC Model Law does not provide a definition of e-commerce but
considers it as a notion encompassing a variety of means of communication. It states in para 7
that: ‘among the means of communication encompassed in the notion of “electronic com-
merce” are the following modes of transmission based on the use of electronic techniques:
communication by means of EDI defined narrowly as the computer-to-computer transmission
of data in standardised format, transmission of electronic messages involving the use of either
publicly available standards or Eroprietary standards; transmission of free-formatted text by
electronic means, for example, through the Internet. It was also noted that, in certain circum-
stances, the notion of “electronic commerce” might cover the use of techniques such as telex
and telecopy’.
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provides that it is met in relation to a data message if: (a) a method is used to identify
that person and to indicate that person’s approval of the information contained in
the data message; and (b) that method is as reliable as was appropriate for the pur-
pose for which the data message was generated or communicated, in the light of all
the circumstances, including any relevant agreement. The Guide indicates factors
such as the kind and size of the transaction, the nature of the trade activity, trade
customs and practices, and the degree of acceptance of the method of identification in
the industry. It must be noted that since the adoption of this model law, UNCITRAL
has also adopted a model law devoted to electronic signatures.”® Some guidance may
also be sought from that model law to establish the appropriateness of the method
used to identify the person.

The call for ‘originals’ in the paper-based environment (for example, presentation
of an original bill of lading) is dealt with in Art 8(1), which states:

Where the law requires information to be presented or retained in its original form, that

requirement is met by a data message if:

(a) there exists a reliable assurance as the integrity of the information from the time
when it was first generated in its final form, as a data message or otherwise; and

(b) where it is required that information be presented, that information is capable of
being displayed to the person to whom it is presented.

Integrity and reliability are pertinent to establishing the originalness of the data mes-
sage and these are addressed in Art 8(3). The criteria for assessing integrity are
whether the information has remained complete and unaltered. This means that there
must be secure systems in place that can detect alterations to the message. As for
reliability, that is to be decided on the basis of the purpose for which the information
was generated and in light of all the relevant circumstances.

Admissibility of computer evidence is often cited in scholarly writings as a reason
for the uncertainty surrounding electronic transactions.” This issue along with evi-
dential weight of data message is dealt with in Art 9. Article 9(1) provides that data
messages should not be denied admissibility on the grounds it is a data message or
that it is not in its original form. As for evidential weight, that is to be determined on
the basis of the reliability and integrity of the system, the manner in which the origin-
ator was identified and other relevant factors according to Art 9(2).

In some circumstances (for example, auditing purposes, tax purposes), law may
require the retention of records. Article 10 addresses the issue of storage of data
message using accessibility, integrity and accurate log information for the purposes of
imparting legal recognition to records held as data messages.

Formation of contract, validity, attribution and time and place of
dispatch/receipt of data messages

Recognition of formation of contract by electronic means and its validity is addressed
by Art 11. The constituent elements of a contract — offer and acceptance — can be
expressed according to Art 11(1) by means of a data message. It also goes on to state

36 Electronic signatures can be used not only for identification purposes but also for encryption
of a document. See Chapter 4; pp 126-8.

37 See Abeyratne, ‘Some recent trends in evidential issues on electronic data interchange — the
Anglo-American response’ (1994) 10(2) Computer Law and Practice 41.
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that contracts formed using data messages shall not be denied validity or enforce-
ability. Further, as between the originator and addressee of a data message, a
declaration of will or other statement is not to be denied legal effect, validity or
enforceability on the grounds that it is in the form of a data message according to
Art 12(1). So, where a buyer sends notification of defective goods to the seller by
electronic means, Art 12(1) would enable these messages to be treated in the same
manner as other conventional means of communication. It is obvious that these provi-
sions are geared to promote legal certainty in the use of electronic means of communi-
cation. In other words, parties can transact electronically with the certain belief that
the transaction will not be denied legal effect or validity purely on the basis of the
nature of communication medium used. It must, however, be noted that the EC
Model Law is not concerned with the law on formation of contracts, or the precise
moment when a contract is concluded. These are to be dealt with under the law
applicable to the contract.®® And where the contract is for the international sale of
goods, it might attract the application of the Convention on the International Sale of
Goods 1980, which has its own provisions on contract formation. Further, the UNID-
ROIT Principles for International Commercial Contracts may also be relevant.” It
must also be noted that the EC Model Law gives freedom to the parties to agree
otherwise in respect of Arts 11 and 12.

A problem normally voiced about electronic messages is the uncertainty in
attributing messages to those who are supposed to have sent them. What guarantee is
there that the electronic message is really sent by the person who is indicated as being
the originator?* One way of resolving this uncertainty would be to follow up the
electronic message with a paper document. This defeats the advantages — speed,
efficiency and economic benefits — normally advanced in favour of electronic com-
munication. The EC Model Law handles this uncertainty by presuming that a data
message under certain conditions would be regarded as that of the originator. So,
where the originator and the addressee agree upon an authentication procedure and
that procedure is applied by the addressee, the message will be attributed to the
originator according to Art 13(3)(a). It is possible that an agent or other person may
also have access to the authentication procedure. In circumstances where such parties
by virtue of their relationship with the originator apply the agreed procedure to the
message, it will be presumed to have come from the originator under Art 13(3)(b).
This presumption, however, is displaceable under certain circumstances. In the case
of situations falling within Art 13(3), according to Art 13(4)(a), the presumption is
displaced as of the time when the addressee has both received notice from the origin-
ator that the data message is not that of the originator and had reasonable time to act
accordingly. Article 13(4)(a), however, should not be perceived as an easy option for
an originator to retract his message by sending a notice, since Art 13(1) clearly states
that a data message is that of the originator if it was sent by the originator itself. In
other words, the originator is bound by the data message sent to the addressee, unless
of course it can be shown that the agreed authentication procedures had not been
applied by the addressee, in which case the notice becomes effective. However, the
notice does not have retroactive effect. It will release the originator from the binding
effect of the data message only from the time of receipt of notice. He is still bound by

38 See Chapters 16 and 17.
39 For further on these instruments, see Chapter 2.
40 See paras 83-92.
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the data message before the time of receipt. The presumption in cases that fall within
Art 13(3)(b) is displaced at any time when the addressee knew or should have known
had it exercised reasonable care or used any agreed procedure that the data message
was not that of the originator (Art 13(4)(b)).

A frequent business practice is the request for a return receipt — an acknowledg-
ment by the recipient of the paper document to the sender stating that the recipient
has received the sender’s communication. Sometimes, the return receipt might also
request the recipient to confirm that the contents of the letter/document have been
read and agreed with. The practice obviously is intended to enhance the level of
certainty in relation to what the parties have agreed to as between themselves.
Further, in the event of a subsequent dispute, these documents could be used effect-
ively to show that the purported document was received by the other party or, where
circumstances permit, to ascertain the extent of their agreement. The EC Model Law
replicates this business practice in relation to data messages in Art 14 which deals
with acknowledgment of receipt. Where the originator and addressee have agreed
that messages will be acknowledged, then Art 14(2)—(4) covers a variety of situations
ranging from lack of agreement between the parties about the form or method of
agreement, to the period of time tolerated for receiving a receipt where a data
message is not conditional upon receipt. Of course, data messages sent between the
originator and addressee are likely to contain important information that will have
legal consequences. It is made clear in Art 14(7) that Art 14 is not intended to deal
with the legal consequences that may flow either from that data message or from the
acknowledgment of its receipt, except in so far as it relates to the sending or receipt of
the data message.

Important legal questions are determined on the basis of time and place of
dispatch/receipt of messages. For instance, a postal acceptance of a postal offer under
English law takes place at the time of dispatch with the result that the contract is
concluded at the time of dispatch.* Article 15 addresses the issue of time and place of
dispatch/receipt of data messages and provides default rules in the event parties
have not agreed otherwise. Dispatch of a data message occurs, according to Art 15(1),
when it enters an information system outside the control of the originator. Informa-
tion system is defined widely as a system for generating, sending, receiving, storing
or otherwise processing data messages (Art 2(f)). From the Guide, it is apparent that
it could include not only the communications network but also a mailbox or a
telecopier. So, where the message enters a server for onward transmission and the
server is not under the originator’s control, the dispatch would have taken place. The
question of receipt is dealt with on the basis of whether the addressee has designated
a particular information system for the purposes of receipt of the data message. So,
where the addressee has designated an information system for receiving purposes,
then receipt occurs when the data message enters the designated system. For
example, if i.m.carr@kent.ac.uk is designated as the information system for receipt
purposes, receipt will take place at the time the data message enters that system.
Where the data message is sent to the addressee’s information system, that is not
the designated information system for the purposes of receipt so then receipt occurs
at the time of retrieval. To illustrate, if the message is sent to imcarr@btinternet.com
which is not the designated information system, then receipt will occur when the

41  Dunlop v Higgins (1848) 1 HLC 381; Stevenson, Jacques and Co v Maclean (1880) 5 QBD 346.
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message is retrieved from imcarr@btinternet.com. In the absence of designation of an
information system for purposes of receipt, receipt occurs when the data message
enters an information system of the addressee.

As for place of dispatch and receipt, it is tied to the place of business of the
originator and the addressee. It is likely that the parties have more than one place of
business. In this case, the place of business is that which has the closest relationship
with the underlying transaction. Where there is no underlying transaction, then the
principal place of business. Where there is no place of business, then reference is to be
made to its habitual residence (Art 15(4)).*

Part II - carriage of goods

The focus of this part is e-commerce in specific areas — more particularly, carriage of
goods. Transportation of goods is central to international sale of goods and as indi-
cated in Part IIT of this book, transport documents in the form of bills of lading play a
central role in the sale/purchase chain. The issue of using paperless transport docu-
ments has been discussed since the 1980s.” While the move to electronic documenta-
tion where transport documents simply act as receipts or notify parties of the terms
and conditions of carriage is seen as unproblematic, the paperless medium poses
problems where transferability is required. In the offline world, a bill of lading is
normally transferred by endorsement along with a physical transfer of the document.
The transferability issue can however be addressed satisfactorily in the online world
as a result of recent technological developments in the form of electronic signatures
for authentication. The Bolero Rules illustrate how an electronic bill of lading can be
transferred using a combination of digital signatures and trusted third parties.**

The EC Model Law facilitates the use of electronic transport documentation by
providing a legal framework. The provisions are meant to apply not only to transport
documents found in the maritime sector but also those used in the context of road,
rail, air and multimodal transport. Article 16, which outlines the scope of Part II, is
drafted in a manner to include a variety of transport documents including air way-
bills, bills of lading, multimodal transport documents and charterparties. Following
the general principles of functional equivalence, Arts 17(1) and (2) enable the
replacement of a paper document with a paperless document and endorsement or
transference of the paperless document through electronic means. While Arts 17(1)
and (2) enable the replacement of a paper document with an electronic one, there is
still the problem of establishing that the rights/obligations associated with a trans-
port document are those of the intended person. For instance, where a paper bill of
lading is used, the right to claim delivery of the goods is acquired and established as a
result of the transfer of the paper document. The right to claim belongs to a particular
person (or persons in the case of joint title) and no other. This ‘guarantee of singular-
ity’, namely, that one person and no other® can lay claim to the rights in the electronic

42 Note that this provision is based on Art 10 of the Convention on the International Sale of
Goods 1980. See Chapter 2, pp 62-3 above.

43 See Chapter 6, pp 197-204 below.
44  See Chapter 6, pp 203—4 below.

45 According to the explanatory memorandum, the use of the word ‘one person and no other
person’ in Art 17 is not intended to exclude the situation where more than one person might
jointly hold title to the goods. See para 116.
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environment is established by the use of a reliable method* that renders these data
messages unique. Article 17(3) provides that where the ‘right is to be granted to, or an
obligation is to be acquired by, one person and no other person, and the law requires
that in order to effect this, the right or obligation must be conveyed to that person by
the transfer, or use, of a paper document, that requirement is met if the right or
obligation is conveyed by using one or more data messages, provided a reliable
method is used to render such data message or messages unique’. The Guide inter-
prets ‘a reliable method’ as ‘referring to the use of a reliable method to secure that data
message purporting to convey any right or obligation of a person might not be used
by, or on behalf of, that person inconsistently with any other data messages by which
the right or obligation was conveyed by or on behalf of that person’.”” The standard of
reliability, according to Art 17(4), is to be gauged on the basis of the purposes for
which the right/obligation was conveyed, and other circumstances including any
relevant agreement.

Mention must be made at this juncture of the numerable international conven-
tions that govern the rights and liabilities of the parties to a carriage of goods contract.
In the maritime context, where bills of lading are widely used, the Hague and
Hague-Visby Rules are widely ratified conventions. These Rules, mandatorily applic-
able to bills of lading that meet the stipulated conditions, do not make any provision
for electronic bills of lading. In order to attract applicability of carriage conventions
that would mandatorily apply to paper documents to their electronic versions,
Art 17(6) provides that “. . . if a rule of law is compulsorily applicable to a contract of
carriage of goods which is in, or is evidenced by, a paper document, that rule shall not
be inapplicable to such a contract of carriage of goods which is evidenced by one or
more data messages by reason of the fact that the contract is evidenced by such data
message or messages instead of by a paper document’. It is odd that the drafters,
instead of simply stating that the rules applicable to paper documents apply also to
electronic documents, have used the phrase ‘shall not be inapplicable’ to extend the
applicability of the international conventions to electronic documents. The Guide
advances a reason for this. It seems the drafters did not wish, given the wide scope of
Art 17, to extend the applicability of international conventions such as the Hague-
Visby Rules to contracts to which such rules were not meant to apply, that is, to other
types of contracts. It is questionable whether the drafters were adopting too overcau-
tious an approach since conditions other than documentary requirements have also to
be met for the applicability of these international conventions.*

OTHER INTERNATIONAL INITIATIVES — THE INTERNATIONAL
CHAMBER OF COMMERCE

The ICC is also a keen participator in the promotion of e-commerce. Their engage-
ment with EDI, as we saw earlier, resulted in the widely accepted Uniform Rules
on Conduct for Interchange of Trade Data by Teletransmission (UNCID) published
in 1987. UNCID however was specifically designed for closed networks and was

46 Use of digital signatures may be one way of achieving this. See, for instance, the CMI Rules on
Electronic Bills of Lading and the Bolero Rules — Chapter 6, pp 197204 below.

47 See para 117.
48 See Chapter 8, pp 268-73 below.
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insufficient for establishing trust and reliability in open networks. The ICC therefore
set out to work on international guidelines for e-commerce on the open network. This
resulted in the publication of General Usage for International Digitally Ensured
Commerce® (GUIDEC) in 1997 and a subsequent document GUIDEC II in 2001. It
provides a statement of best practices for adoption by businesses to promote trust
in e-commerce by focusing on issues such as authentication devices, certification
policies, public key certificates and record keeping.”

THE EU DIRECTIVE ON E-COMMERCE

Directive 2000/31/EC on Certain Legal Aspects of Information Society Services, in
particular Electronic Commerce, in the Internal Market (Directive on Electronic
Commerce)”' was adopted on 8 June 2000.”* It would be a mistake to assume from the
short title that this directive covers much the same ground as the EC Model Law.
While there are a couple of provisions dealing with contractual matters, its major
focus is the free movement of information society services amongst member states
and the protection of the online consumer. This is in keeping with the principles
outlined in A European Initiative in Electronic Commerce.” It states ’. . . the first objective
is to build trust and confidence . . . both consumers and businesses must be confident
that their transaction will not be intercepted or modified, that the seller and buyer
are who they say they are and that transaction mechanisms are available, legal and
secure . . . The second objective is to ensure full access for electronic commerce to the
single marketplace’ (at paras 35-38). What follows is a brief summary of the main
provisions of this directive (hereinafter E-=Commerce Directive).

E-commerce, free movement of services and transparency provisions

As with the EC Model Law, the E-Commerce Directive does not provide a definition
of e-commerce. The reason is that e-commerce uses a variety of communicative tech-
niques. As A European Initiative in Electronic Commerce states:

It includes a wide number of applications in the narrowband (videotext), broadcast
(teleshopping), and offline environment (catalogue sales on CD-ROM), as well as
proprietary corporate networks (banking) . . . the Internet is generating many innova-
tive hybrid forms of electronic commerce — combining, for example, digital television
infomercials with Internet response mechanisms (for immediate ordering), CD-ROM
catalogues with Internet connections (for content or price updates) and commercial Web
sites with local CD-ROM extension (for memory-intensive multimedia demonstrations)
[at para 8].

In these circumstances, it was felt best not to provide a definition, since it is unlikely to

49 These documents are available at www.iccwbo.org.

50 For more on the use of digital signatures for authentication purposes and the role of certifica-
tion service providers, see Chapter 4. See also ICC Document ECP WG 1/13 of 12 October
1998.

51 The majority of the {)rovisions has been transposed into UK law by the Electronic Commerce
(EC Directive) Regulations 2002 (SI 2002/2013).

52 QJL178,17.7.2000 p1.
53 COM (97) 157,15.04.97.
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be sufficiently progressive to accommodate new developments relating to the elec-
tronic marketplace.

Article 1(5) of the E-Commerce Directive, however, does indicate the kind of
information society services™ that would fall outside its scope. These are:

— the activities of notaries or equivalent professions to the extent that they involve a
direct and specific connection with the exercise of public authority;

— the representation of a client and defence of his interests before the courts;

— gambling activities which involve wagering a stake with monetary value in games
of chance, including lotteries and betting transactions.

It is clear from the above exclusions that the E-Commerce Directive includes a wide
range of activities — from sale of goods, accountancy services, medical services to legal
services — that would be on offer, for instance, on the Internet.

As stated earlier, one the objectives of the E-Commerce Directive is to ensure the
free movement of information society services between member states. This is pro-
moted in Art 4 which provides that the taking up and the pursuit of the activity of an
information society services provider is not to be made subject to prior authorisation or
any other requirement having equivalent effect. This means that a broker, for instance,
wishing to offer his insurance products through a website need not obtain prior author-
isation for doing so. However, the information society service provider is required to
meet certain transparency requirements indicated in the E-=Commerce Directive. These
transparency provisions operate to a large extent to assure the consumer that the online
provider possesses an offline identity and this offline identity is traceable. According
to Art 5(1), an information society service provider has to provide in an easy, directly
and permanently accessible manner at the very least the following information:

— the name of the service provider;

— the geographic address at which the service provider is established;

— the details of the service provider, including his electronic mail address, which allow
him to be contacted rapidly and communicated with in a direct and effective manner;

— where the service provider is registered in a trade or similar public register, the
trade register in which the service provider is entered and his registration number,
or equivalent means of identification in that register;

— where the activity is subject to an authorisation scheme, the particulars of the
relevant supervisory authority.

Where the service is that of a regulated profession, then information as listed in
Art 5(1)(f) has to be provided.

Since the information service provider is likely to market his services or goods on
the Internet in a variety of ways — for example, advertisements — the provider is
required to meet certain transparency requirements set out in Art 6. The commercial
communication™ has to be clearly identifiable as such and the natural or legal person

54 A definition of information society services is not provided in the EU Directive. But Art 2
refers to Directive 98/34/EC as amended by Directive 98/48/EC for the gurposes of defining
information society services. Article 1(2) of Directive 98/34/EC as amended defines informa-
tion society service as:

... any service normally provided for remuneration, at a distance, by electronic means
and at the individual request of a recipient of services.

55 Defined in Art 2(f) as:

...any form of communication designed to promote, directly or indirectly, the goods,
services or image of a company, organisation or pursuing a commercial, industrial or
craft activity or exercising a regulated profession.
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on whose behalf the commercial communication is made shall be clearly identifiable
as such. Where promotional offers or promotional competitions are the subject
matter of the communication, then they should be clearly identifiable as such and the
conditions must be easily accessible, and presented clearly and unambiguously.

Contractual matters

Article 9 addresses the issue of legal recognition of electronic transactions. It requires
member states to ensure that ‘legal requirements applicable to the contractual
process neither create obstacles for the use of electronic contracts nor result in such
contracts being deprived of legal effectiveness and validity on account of their
being made by electronic means’ (Art 9(1)). Member states, however, have limited
autonomy to exclude certain contracts from the scope of Art 9(1). These according
to Art 9(2) are:

— contracts that create or transfer rights in real estate, except for rental rights;

— contracts requiring by law the involvement of courts, public authorities or profes-
sions exercising public authority;

— contracts of suretyship granted and on collateral securities furnished by persons
acting for purposes outside their trade, business or profession;

— contracts governed by family law or by the law of succession.

Prior to the placing of an order, the information society service provider has to also
provide information relating to the different technical steps to follow to conclude
the contract, the technical means of identifying and correcting input errors prior to
placing the order, the accessibility of the concluded order, and the languages offered
for the conclusion of the contract (Art 10).

The E-Commerce Directive addresses the time of conclusion of contract where
technological means are used. While parties other than consumers are free to agree
otherwise, in the case of contracts involving consumers where the order is placed
using technological means, the service provider has to acknowledge receipt of the
recipient’s order without delay electronically. The order and the acknowledgment
will be deemed to be received when the parties to whom they are addressed are able
to access them.™

Liability of third party service providers

The Internet Service Providers (ISPs) play an important role by providing access to
communication networks and also in hosting of web pages. A question likely to
concern ISPs is their liability for the content of the messages that travels through their
networks or are hosted on their website. Making ISPs liable for the illegal content of
the information would be a backward step if the intention is to ensure the growth of
e-commerce. The E-Commerce Directive is mindful of this and approaches the issue
sensitively. Article 12 of the E-Commerce Directive makes clear that mere conduits
are not liable for the information transmitted as long as the provider does not initiate
the transmission, does not select the receiver of the transmission or does not select or
modify the information contained in the transmission. Article 15 states clearly that a

56 On the issue of jurisdiction, see Chapter 16.
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provider is not under a general obligation to monitor information that is transmitted
or stored by them. Neither is there an obligation to positively seek facts or circum-
stances indicating illegal activity.” Article 14 makes the position in respect of hosting
clear. The ISP is exempted from liability where ‘(a) the provider does not have actual
knowledge of the illegal activity or information and, as regards claims for damages, is
not aware of facts or circumstances from which the illegal activity or information
is apparent; or (b) the provider upon obtaining such knowledge or awareness, acts
expeditiously to remove or to disable access to the information’. The provider, under
Art 14(3), however, is subject to injunctive relief that may be ordered by a court or
administrative authority. ‘Caching’ (temporary storage of information for speedier
access)™ is also dealt with in a similar way in Art 13.

Implementation

The E-Commerce Directive encourages the drawing up of codes of conduct by trade,
professional and consumer associations in the proper implementation of Arts 5-15,
thus encouraging self-regulation to some extent. As to whether this will prove effect-
ive in attaining the intended level of consumer protection in a large marketplace
is debatable.” The electronic shopping mall is certainly that. However, it seems from
Art 16(1)(b) that the Commission expects the adoption of voluntary codes not only at
the national but also at Community level and encourages these to be transmitted
to the Commission. The issue of enforcement is also addressed in the E-Commerce
Directive and, according to Art 20, member states are free to determine the sanctions
applicable to infringements of national provisions adopted on the basis of the
E-Commerce Directive. As for the sanctions, they are to be effective, proportionate
and dissuasive.

THE UNITED NATIONS CONVENTION ON THE USE OF
ELECTRONIC COMMUNICATIONS IN ELECTRONIC CONTRACTS

This chapter will not be complete without a brief overview of United Nations Con-
vention on the Use of Electronic Communications in International Contracts (herein-
after ‘EC Convention’). This Convention was adopted in November 2005 but it is not
yet in force.®® The purpose of the EC Convention is to provide a practical framework
for dealing effectively with electronic communications in international contracts. It
adopts the functional equivalence approach adopted by the EC Model Law and
includes a few substantive rules to ensure that electronic communications are
effective.

57 Txtavailable at www.uncitral.org. The text is also reproduced in Carr and Kidner, International
Trade Law Statutes and Conventions, 5th edn, 2008, Routledge-Cavendish.

58 It requires three signatures to come into force.

59 See Explanatory Memorandum, para 56. The Explanatory Note is attached to the text of the
Convention and is accessible on www.uncitral.org.

60 For more on applicable law see Chapter 17.
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Scope of application

The EC Convention is meant to apply to electronic communications where they are
used in the formation stages of a contract (for example, requests, offers, acceptances)
or in the performance of the contract (for example, notice of termination, notice of
delivery). The word ‘contract’ for the purposes of the Convention is construed
broadly and according to the Explanatory Note it includes arbitration agreements.*
To bring the electronic communications within the ambit of this Convention the
parties” places of business must be in two different states (Art 1). It is not however
essential that both states are contracting states to the EC Convention, unlike the
Vienna Convention.®”? The reason for not requiring both states to be contracting states
gives the EC Convention greater reach. As long as the electronic communications
attract the application of the law of a contracting state it will be subject to the EC
Convention. Contracting states however are free to enter a reservation and declare
that the EC Convention is to apply only to an electronic communication where both
states are contracting states (Art 19 (1)(a)).

The meaning of electronic communications is to be gathered from Arts 4(a) and
(b) and refers to data messages where the ‘information is generated, sent, received or
stored by electronic, magnetic, optical or similar means, but is not limited to electronic
data interchange, electronic mail, telex or telecopy’.

One of the core elements of the EC Convention is the “place of business’ (a phrase
also used in the Vienna Convention but left undefined). The EC Convention is not
silent on this matter and a definition is provided in Art 4(h), according to which it
refers to a non-transitory establishment from where the economic activity is pursued.
The specific location of temporary provision of goods or services is irrelevant. So use
of warehouses on the dockside would not be relevant because it is a transitory estab-
lishment. The EC Convention does not oblige the parties to reveal their places of
business. However, Art 6 does contain some default rules for determining the location
of a party. According to Art 6(1) it will be presumed that the location indicated by the
party will be its place of business. And where the parties have more than one place of
business, then the place of business which has the closest relationship to the relevant
contract will be the place of business for the purposes of the Convention (Art 6 (2)).%
Location of the equipment or information system is irrelevant for the purposes of
place of business (Art 6(4)). Domain names and e-mail addresses connected to a
particular country also do not raise a presumption that the place of business is located
in that country.

While there is no positive duty on the parties to disclose their identities or places
of business, this is however subject to the rule of law. So, if the law of a contracting
state requires such information to be disclosed then that takes precedence and the
parties will be subject to any legal consequences flowing from there (Art 7).

To determine the applicability of the EC Convention it is also necessary to deter-
mine whether the contract to which the electronic communications relate falls within

61 The text of the new convention has been adopted and is to be known as the Rotterdam Rules.
See Chapter 9 for further on this.

62 See An Action Plan on Promoting Safe Use of the Internet, COM (97) 582.
63 For instance, when I access the UNCITRAL Model Law on Electronic Commerce using

the university’s web server, the server stores the data for a couple of days, so that it can be
accessed quickly on a subsequent occasion.
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the exclusions listed in Art 2. The excluded contracts include consumer contracts and
various types of financial transactions. Unlike the EC Model Law, which in Part II
facilitated the use of electronic transport documentation, Art 2 (c) states that the EC
Convention is not to apply to bills of exchange, promissory notes, bills of lading,
warehouse receipts or any transferable document or instrument that entitles the
bearer or beneficiary to claim the delivery of the goods or the payment of a sum on
money. The reason for their exclusion, according to the Explanatory Note (para 81) is:

The issues raised by negotiable instruments and similar documents, in particular the
need for ensuring their uniqueness, go beyond simply ensuring the equivalence
between paper and electronic forms, which is the main aim of the Electronic Communi-
cations Convention and justifies the exclusion ... UNCITRAL was of the view that
finding a solution for this problem required a combination of legal, technological and
business solutions, which had not yet been fully developed and tested (see A/
CN.9.571/para. 136).

It is also possible that at the time of the negotiations of this Convention UNCITRAL
was mindful that both UNCITRAL and CMI were working on a new convention that
was to contain a specific provision on electronic transport documents.*

Party autonomy is recognised by the EC Convention, thus giving the parties the
right to exclude the application of the Convention altogether, or vary the effect of any
of its provisions (Art 7). As for interpretation, it is dealt with in Art 5 and its wording
is no different from that of the Vienna Convention (see pp 70-1 above).

Functional equivalence

As stated in the introduction to this section, the functional equivalence approach is
adopted by the EC Convention and in this it is no different from the EC Model Law
(see pp 109-110 above). So contracts cannot be denied validity or enforceability on the
basis that electronic communications were used (Art 8). Equally form requirements
are dealt with in Art 9.

The EC Convention allows for the possibility of electronic communications car-
ried out by electronic agents (automated message systems). Where such systems are
used for electronic communications they are not to be denied validity or enforce-
ability on the basis that no natural person reviewed them (Art 12). However where
such systems are used for interactive order placing the presumption is that they are
invitations to treat, unless the party using such an interactive system indicates a
willingness to be bound by the acceptance (Art 11).

The EC Convention does recognise that there is room for error. Error or mistake
is not an issue which is addressed in the EC Model Law. The Explanatory Note in
para 232 makes it clear that the drafters were sensitive to the difficulties of dealing
with error in general but preferred to deal with the issue of error in only one
specific situation, that is, where a natural person makes errors when dealing with
automated messages and no opportunities are provided to make corrections. In these
circumstances Art 14(1) allows the party to withdraw the relevant part of the com-
munication, provided that the other party is notified of the error as soon as possible

64 See also European Consumer Law Group, ‘Non-legislative means of consumer protection’
(1983) 6 Journal of Consumer Policy 203; Rlckett (ec% International Perspectives on Consumers’
Access to Justice, 2003, CUP.
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and no material benefit or value from the goods or services has been received from
the other party.

Time and place of dispatch and receipt

The EC Convention deals with these issues in Art 10 and follows the EC Model Law,
although the wording is slightly different. But according to the Explanatory Note
(para 15) it is not intended to produce a difference in practice. The difference in
wording simply reflects the ‘general elements commonly used to define dispatch and
receipt under domestic law’.

Relationship to other instruments

The EC Convention tries to remedy, in Art 20, the lack of specific provisions on
electronic communications in contract formation or contract performance in other
international conventions and lists a number of conventions for these purposes.
Among those listed are the Convention on the Recognition and Enforcement of
Arbitral Awards, 1958 and the United Nations Convention on Contracts for the
International Sale of Goods, 1980. Where a state has ratified the EC Convention and
is a contracting state, or is to become a contracting state to the listed conventions, the
expectation is that the courts of the state will apply the EC Convention in relation to
the electronic communications used in dealings that attract the application of the
listed conventions. For instance, if two parties have entered an agreement to which
the Vienna Convention applies and they enter into electronic communications in
respect of, let’s say, failure to deliver, and the forum state is also a party to the EC
Convention, then Art 20 enables its application to those electronic communications.
According to the Explanatory Note (para 290)

These provisions aim at providing a domestic solution for a problem originating in
international instruments. They are based on the recognition that domestic courts
already interpret commercial law instruments. Paragraphs 1 and 2 of article 20 of the
Electronic Communications Convention ensure that a Contracting State would
incorporate into its legal system a provision that directs its judicial bodies to use the
provisions of the Convention to address legal issues relating to the use of data messages
in the context of other international conventions (see A/CN.9.548 para 49).

CONCLUSION

The initiatives considered in this chapter address only part of the issues relating to the
facilitation of electronic transactions. Electronic signatures have emerged as an
important tool in boosting the authenticity and authentication of a message with the
result that UNCITRAL as well as the EU have drafted instruments to bring about
harmonisation in their use in electronic transactions. The following chapter focuses
on the legislative initiatives alongside developments in respect of protecting the
electronic medium from external threats.
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CHAPTER 4

THE ELECTRONIC TRANSACTION AND
SECURITY ISSUES

INTRODUCTION

It is trite to extol the virtues of the IT (information technology) revolution, its ability to
shrink space and time, to bring people together without traversing long distances, to
create new marketplaces and to contribute to global economic growth. The positive
effects of electronic commerce (e-commerce) for the economy have been rehearsed
and voiced in the policy documents of states' and regional groupings,® eagerly
welcomed by the commercial community and enthusiastically celebrated by the media.
Peculiarities of the digital medium (for example, its intangibility) pose problems.
Authenticity, integrity and authentication of electronic messages are open to doubt.
Numerous questions arise in relation to electronic messages. Among them: can the
electronic message be trusted? Does it originate from the person claiming to send it?
Can the message be relied upon? How secure is the message, given that electronic
documents can be easily manipulated? Is the received message the same as the
message sent? What legal status does an electronically signed message have? Can a
sender be held to his electronically communicated message should a dispute arise? Is
it enforceable? Do electronic messages and electronic signatures meet the legal
requirements of writing and signature?

Vulnerability of the electronic medium from external threats such as hacking,3 the
introduction of viruses* and worms,’ the use of computers for committing fraud and
blackmail, and manipulation of computer-held material causes untold economic
harm® and adds a further layer of uncertainty. It has the potential to undermine the
effectiveness and reliability of the medium. There is no doubt that commercial trans-
actions are fraught with risks, more so when they involve an international element.
While businesses are mindful of these dangers and take steps to reduce their level of
risk, it would be foolhardy to use a medium, regardless of its advantages, that greatly
increases the level of risk — legal or otherwise. These vulnerabilities and legal
uncertainties are sufficiently potent to act as a barrier to e-commerce’ with the result

1 A Framework for Global Electronic Commerce (President William J Clinton and Vice President
Albert Gore Jr, Washington DC).

2 See A European Initiative in Electronic Commerce, COM (97) 157 final, 16 April 1997, available at
www.cordis.lu/esprit/src/ecomcom.htm.

3 Unauthorised entrl}l/ into a computer site. It often also involves unauthorised obtaining of
information from that site. For instances of hacking and computer fraud, visit www.usdoj.gov.

4 Literally, it is nothing more than a program that copies itself but is usually a malicious code that
prevents or slows down the operation of a computer system. Note that this is a device which is
intended to cause harm and should not be confused with a bug which may cause many prob-
lems but is an unintentional fault in a computer program, a result of a human error on the part
of the programming team.

5 A‘chain letter’ that propagates through a network. It may cause enormous problems and often
carries with it a virus.

6 See Hi-Tech Crime: The Impact on UK Business, 2003, National Hi-Tech Crime Unit. Also see ‘The
risk of computer crime to small and medium sized enterprises’, available at www.nhtcu.org.

7 E-commerce is commonly defined as trade that takes place over the Internet with a buyer visiting
the seller’s website and includes business-to-business (B2B); business-to-customer (B2C),
consumer-to-business (C2B) and customer-to-customer (C2C) trade. Many of the events and fac-
tors associated with a contract such as pre-contractual negotiations, offer, acceptance, terms of the
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that policy makers both at the regional and international level have tried to address
the problems through legislation. Whether the legislative steps are adequate to cope
with the vulnerabilities of the medium is debatable.

This chapter focuses on security aspects from two angles. First, making an elec-
tronic transaction secure through the legal recognition of emerging technology that
boosts the integrity and reliability of electronic messages and, secondly, the increased
protection of the electronic medium from external threats through criminal legislation.
The first half concentrates on electronic signatures used both for establishing the
authenticity of the message and authentication of a message, and considers for the most
part the Model Law on Electronic Signatures drafted by the United Nations Commis-
sion on International Trade Law (UNCITRAL).® A brief account is also provided of the
EU Directive on Electronic Signatures and the United Kingdom legislation relating to
electronic signatures: Electronic Communications Act 2000 and Electronic Signatures
Regulation 2002. The second half of the chapter focuses on how policy makers have
responded to the vulnerability of the medium from external threats in the form of
computer misuse legislation. Once again, the focus is from an international perspective
in the form of recommendations and the international convention from the Council of
Europe, though references are made to legislation adopted by various countries.

ELECTRONIC SIGNATURES AND UNCITRAL

On 5 July 2001, UNCITRAL approved the Model Law on Electronic Signatures
(hereinafter ‘ES Model Law’), thus completing Phase I of its programme for the facili-
tation of e-commerce.” By no means the first, it owes much to the American Bar
Association Guidelines on Digital Signatures,' the variety of legislation validating
electronic signatures passed at the state level in the United States," and the European
Directive on Electronic Signatures.'

contract are conveyed and stored electronically. See “E-commerce survey’ (2000) The Economist,
26 February, at p 6.

8 United Nations Commission on International Trade Law, at www.uncitral.org.

9 The Model Law on Electronic Commerce 1996 as amended in 1998 is the other document that
has received worldwide success. Countries such as Australia, Bermuda, Colombia, France,
Hong Kong Special Administrative Region of China, India, Ireland, Philippines, Republic of
Korea, Singapore, Slovenia have based their legislation on the Model Law. The issue of signa-
tures was addressed by the Model Law on Electronic Commerce and Art 7, founded on the
functions of a signature, and provides:

(1) Where the law requires a signature of a person, that requirement is met in relation to a data
message if:
(a) a method is used to identify that person and to indicate that person’s approval of the
information contained in the data message; and
(b) that method is as reliable as was appropriate for the ]purpose for which the data message
was generated or communicated, in the light of all the circumstances, including any
relevant agreement.

2 ...
The Model Law on Electronic Commerce however did not deal with issues such as reliability,
certification processes, nor the liability issues of the various parties involved in the creation
and use of electronic signatures. Hence the drafting of the ES Model Law. See Chapter 3,
above, for further on the Model Law on Electronic Commerce.

10 Available www.abanet.org.

11 For details of legislation on electronic signatures, visit the excellent website of McBride Baker
and Coles at www.mbc.com/ecommerce/ecommerce.asp.

12 Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on
a Community Framework for Electronic Signatures OJEC L13/12 (19.1.2000).
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IT professionals, as far back as the 1970s, were working on the confidentiality/
integrity problems associated with electronic communications. Asymmetric crypt-
ography was seen as providing the required level of security and systems such as
Pretty Good Privacy (PGP) and Secure Sockets Layer (SSL) before encrypting data
came to the fore. As opposed to symmetric cryptography, which uses the same key to
encrypt and decrypt a message, asymmetric cryptography uses a pair of keys — a
private key and public key — that are related mathematically.” The private key kept
by the owner is used to encrypt the data and the public key, available to those with
whom he wishes to communicate, is used to decode the data. Associated with certifi-
cates issued by trusted third parties/certification service providers, this technology
could be used for establishing the identity of the sender and for authentication.
Hailed as a digital signature" (a digital answer to a handwritten signature) and
expecting widespread adoption,” legislators rushed to pass legislation authorising
the use of this technology to meet the signature requirements prescribed by law.
For instance, the Utah Digital Signature Act' defines a digital signature by reference
to this technology as a ‘transformation of a message using an asymmetric cryptosys-
tem such that a person having the initial message and the signer’s public key can
accurately determine whether (a) the transformation was created using the private
key that corresponds to the signer’s public key; and (b) the message has been altered
since the transformation was made’."” While digital signature is a type of electronic
signature,' confusion reigned, with some using ‘digital signature’ in a wider sense to
mean electronic signature.” It was against this backdrop that UNCITRAL set out
to work on its ES Model Law with the intention of harmonising the law without
resorting to the promotion of a specific technology.

The following sections set out the founding principles of the ES Model Law
and examine the various provisions. The ES Model Law, while providing a workable
framework, however, is by no means comprehensive and leaves a lot for the
state adopting the ES Model Law to work out what may be core legal issues — for
instance, the type and levels of liability.

13 Note that CMI Rules on Electronic Bills of Lading also uses public/private key technology for
the purposes of transferring a bill of lading. See Chapter 6, pp 197-204 below, for further on
electronic bills of lading.

14 For a detailed account of digital signature technology, see Baum and Ford, Secure Electronic
Commerce: Building the Infrastructure for Digital Signatures and Encryption, 1997, Prentice Hall.

15 Doubts have been cast on whether digital signatures have caught on. See Aalberts and van der
Hof, Digital Signature Blindness (1999), available at http:/ /rechten.uvt.nl/simone/Ds-art.htm.
See also Winn, ‘'The emperor’s new clothes: the shocking truth about digital signatures and
Internet commerce’, available at http://faculty.smu.edu ;jwirm/ shocking-truth.htm.

16 Utah Code Annotated §§ 46-3-101 to 504.

17  Also see Oregon Electronic Signature Act, Oregon Revised Statutes § 192.825; Nevada Revised
Statutes: Chapters 720, Title 59. The various definitions of digital signatures are available on
www.mbc.com/ecommerce.

18 Italso includes PIN (Personal Identification Numbers) and biometrics-based identifier such as
a fingerprint.

19 See Texas Business and Commerce Code § 2.108. Available at www.mbc.com/ecommerce.
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Founding principles
Harmonisation and certainty

Harmonisation at a global level, which also has the added advantage of imparting
certainty, is at the heart of the ES Model Law. International conventions,® the most
effective way to achieve harmonisation, have their shortcomings. Fuelled by politics,
differences in legal systems and legal understanding and intranslatability of concepts
at the linguistic level, international conventions face interminable delays at the draft-
ing stage. Once the text is agreed, it may take years for it to go through the various
bureaucratic processes at the state level for it to be ratified, and the required numbers
of ratification for it to come into force.” Further, conventions may not attract wide-
spread ratification due to their inflexibility. States may wish to opt out of certain
provisions, which might not be possible under the convention. Of late, UNCITRAL
(perhaps as a political move to maintain its status in the international arena as a major
law-making organisation in international trade matters) has been moving more
towards drafting model laws® - that is, recommendations made by a body composed
of government representatives and experts such as practitioners, and academics.
While the differences in legal understanding cannot be totally cured, model laws by
comparison do not share bureaucratic nightmares or rigidity to the same extent.”
They do not require the requisite numbers of ratification to come into force and states,
while free to adopt the model law verbatim, may amend it to suit their needs, or use it
as a framework for drafting their legislation. This level of flexibility increases the
chance for widespread adoption, albeit at the cost of a high degree of harmonisation
(paras 26-28). Widespread adoption should also contribute to certainty about the
legal force of electronic signatures.

Party autonomy

In the absence of legal solutions to uncertainties, it is not unknown for parties to a
business transaction to agree to solutions in the contract. The ES Model Law preserves
party autonomy. It is not mandatory in character and provides for variation by
agreement subject to any limitations that may be imposed by the applicable law — for
instance, on grounds of public policy. This principle is embodied in Art 5 which states
that”. . . the provisions of this law may be derogated from or their effect may be varied
by agreement, unless that agreement would not be valid or effective under applicable
law’. Articles 3, 6 and 12 specifically further reinforce the principle of party autonomy
expressed by Art 5. While Art 5 does not indicate whether the agreement should be

20 International conventions and model laws are often regarded as part of the ‘new lex mercatoria’
because of their transnational character. See Goldstajn, “The new law merchant’ [1961] JBL 12;
Lando, “The lex mercatoria and international commercial arbitration’ [1961] ICLQ 747. For a
different viewpoint, see Highet, “The enigma of the lex mercatoria’ (1989) 63 Tulane LR 613.

21 Eg, the text of the United Nations Convention on the Carriage of Goods by Sea (aka the
Hamburg Rules) drafted by the UNCITRAL and adopted in 1978 took 14 years to come
into force.

22 Eg, the Model Law on International Commercial Arbitration 1985, Model Law on Inter-
national Credit Transfer 1992, and the Model Law on Cross Border Insolvency 1997.

23 See Andersen, ‘The UNCITRAL draft Model Law on EDI —its history and its fate’, available at
www.lex-electronica.org/articles/vl-1/andersen.html.
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express or implied, the explanatory memorandum makes clear that variation by
agreement may be express or implied (para 112). Factors such as behaviour of the
parties and past course of dealings would therefore be relevant to determine whether
there is variation by agreement.

Technology neutrality and non-discrimination

From the start, the issue of whether the electronic authentication legislation should be
technology specific — referring to a particular type of technology such as asymmetric
cryptosystem that uses private-public key pair — or technology neutral has been
scrutinised closely by legislators. Technology specific legislation has the advantage
of promoting legal certainty but is inflexible to accommodate new technology and
legislation is likely to become quickly outdated if new technologies are adopted by
the marketplace. Technology neutral legislation that is open textured, on the other
hand, has the flexibility to adapt itself to new developments. Further, it does not stifle
competition or innovation by giving preference to a specific technology.** The ES
Model Law is founded on the principle of technology neutrality as indicated by Art 3
which states that “. . . nothing in this law . . . shall be applied so as to exclude, restrict
or deprive of legal effect any method of creating an electronic signature that satisfies
the requirements referred to in Art 6(1) or otherwise meets the requirements of
applicable law’. The explanatory memorandum also makes clear that Art 3 ‘embodies
the fundamental principle that no method of electronic signature should be dis-
criminated against . . . [and] . . . the fundamental principle of non-discrimination is of
general application’® subject of course to the principle of party autonomy.

The principle of non-discrimination also encompasses cross-border recognition
of electronic signatures and certificates for legal purposes. The place of origin of
electronic signatures and certificates is not to contribute to determining the legal
effectiveness of an electronic signature or certificate.”

Functional equivalence

The UNCITRAL adopts a ‘functional equivalence approach’ in drafting its legislation —
an approach that extrapolates the functions of a paper document” to create the cri-
teria that need to be met by the paperless document for attaining a status equivalent
to that of the paper document.”

24 See Beary, ‘The digital signature debate: technology neutral or specific?’, available at http://
raven.cc.ukans.edu/~cybermom/CL]/beary.htm who argues for technology specific
legislation.

25 UN Doc A/CN 9/WG IV/WP 88, para 106, available at www.uncitral.org.
26 See pp 135-6 below.

27 See section E, paras 15-18 of the Guide. It describes the functional equivalence approach as
‘based on analysis of the purposes and functions of the traditional paper-based requirement
with a view to determining how those purposes and functions COLI]% be fulfilled through
electronic techniques’. A paper document is legible, unalterable, reproducible, capable of
authentication and acceptable as evidence to public authorities and courts. As UNCITRAL
notes, however, in adopting a functional equivalence approach, one must not impose more
stringent standards of security on electronic commerce users than in a paper-based environ-
ment (para 16).

28 See ‘Nature and reliability of an electronic signature’, pp 131-3 below for the functions
identified for a handwritten signature.
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The Model Law on Electronic Signatures
Interpretation

Before proceeding with an assessment of the ES Model Law a few words must be said
about its interpretation. As part of the drive towards harmonisation and certainty,
it includes an interpretation provision inspired by Art 7% of the Convention on
the International Sale of Goods 1980 (the ‘Vienna Convention’) (also drafted by
UNCITRAL). According to Art 4, in interpreting the ES Model Law ‘regard is to be
had to its international character and to the need to promote uniformity in its applica-
tion and the observance of good faith’. While the provision is rational in a global
world promoting transnational law, it is difficult to assess what exactly is expected of
a court or tribunal under Art 4. If legislation based on the ES Model Law becomes
part of domestic law, are the courts expected to disregard rules of interpretation
formulated and developed in their legal system? Are they to disregard the interpret-
ation of identical words in other domestic legislation? Are they to explore how
courts in other jurisdictions interpret the provisions? Are the judges expected to rid
themselves of the conceptual framework derived from their own domestic law? In an
ideal world, in aiming towards harmonisation, it makes sense to leave the shackles
created by sovereignty. There is however a gap between theory and practice as
experience with the Vienna Convention illustrates. In spite of the extensive case data-
base maintained by UNCITRAL on the Vienna Convention (and available on their
website), there is a reluctance on the part of courts, regardless of the legal background,
to refer to opinions from other jurisdictions as an aid to interpretation.®® If the
response to Art 7 of an international treaty is so negative, what hope is there for an
interpretation provision in a model law? Having said this, it must also be acknow-
ledged that, in the United Kingdom, judges are willing to consider foreign judgments
as cases such as Stag Line Ltd v Foscola, Mango and Co>" and Corocraft Ltd v Pan American
Airways Inc” indicate.

The latter part of Art 4 of the ES Model Law makes reference to the observance
of good faith. Good faith in what, by whom and at what stage? Are the parties to
observe good faith in the use of electronic signatures? Where parties vary the terms by
agreement, are they bound by the principle of good faith? Are the parties to observe
good faith in the performance of contracts that use electronic signatures? Are they to
observe good faith during pre-contractual negotiations? Or, does it mean that the
judiciary must take in good faith the interpretation of the ES Model Law in other
jurisdictions? Is acting in good faith the same as acting reasonably? Impregnated with
a moral flavour, good faith is a vague term that everyone comprehends and does
not comprehend at the same time. The explanatory memorandum is of no help. In
importing Art 7 of the Vienna Convention with a few changes, the drafters have

29  See ‘Interpretation of the Vienna Convention’, pp 71-2 above.

30 See Chapter 2, pp 71-2 above, for further on this issue. See also Murray, ‘The neglect of CISG:
a workable solution” (1998) 17 Journal of Law and Commerce 365; Bonnell and Liguori, ‘The
UN Convention on the International Sale of Goods: a critical analysis of current international
case law’ (1997) 2 Revue de Droit Uniforme 385.

31 [1932] AC 328. See Chapter 8, pp 231-3 below, for further on the interpretation of the Hague
Rules and Hague-Visby Rules in respect of bills of lading.

32 [1969] 1 QB 616, at p 655. See Chapter 10, p 335 below, for further on the interpretation of the
Warsaw regime on international carriage by air.
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unwittingly brought into the ES Model Law the controversy and debate that is still
raging around the good faith part of Art 7.%

Applicability

The ES Model Law applies to electronic signatures that are used in the commercial
sphere (Art 1). Following the definition adopted in the ES Model Law, the word
‘commercial’ is defined in a footnote to Art 1, and is interpreted widely to cover
matters that arise from commercial relationship, be it contractual or not. Commercial
relationships include ‘any trade transaction for the supply or exchange of goods or
services; distribution agreement; commercial representation or agency; factoring;
leasing; construction of works; consulting; engineering; licensing; investment; finan-
cing; banking; insurance; exploitation agreement or concession; joint ventures and
other forms of industrial or business co-operation; carriage of goods or passengers by
air, sea, rail or road’. Though doubts may be raised in the absence of specific mention
about its applicability to consumers, the second sentence of Art 1 states that it is not
meant to override any consumer protection law, thus suggesting that the ES Model
Law is not meant to exclude consumer transactions. The explanatory memorandum
endorses this view by stating that the provisions of the ES Model Law may be
beneficial for consumer protection but goes on to state that dependent on existing
consumer protection policies, legislators may wish to exclude consumers from the
sphere of application.** The ES Model Law does not define ‘consumer’ and leaves that
to be determined by the applicable law.

Nature and reliability of an electronic signature

As stated earlier, the UNCITRAL followed a ‘functional equivalence” approach for
formulating both the Model Law for Electronic Commerce and ES Model Law.
Among the functions for a handwritten signature identified by the Working Group
are: ‘... to identify a person; to provide certainty as to the personal involvement
of that person in the act of signing; to associate that person with the content of a
document’. Depending on the nature of the document signature, they also identified
other uses: “. . . to attest to the intent of a party to be bound by the content of signed
contract; the intent of a person to endorse authorship; the intent of a person to associ-
ate itself with the content of a document written by someone else; the fact that, and
the time when, a person had been at a given place’.* However, in order to define
electronic signature for the purposes of the ES Model Law, the drafters took the
smallest common denominators, these being the identification and the intent to sign.
Article 2(a) defines electronic signature as ‘data in an electronic form in, affixed to or
logically associated with, a data message, which may be used to identify the signatory
in relation to the data message and indicate the signatory’s approval of information
contained in the data message’. Data message refers to information that is sent, gener-
ated, received or stored by electronic, optical or similar means. It includes, but is not

33 See Chapter 2, pp 71-2 above.

34 A/CN9/WGIV/WP 88, para 90.
35 See p 130 above.

36 A/CN9/WGIV/WP 88, para 29.
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limited to, electronic data interchange (EDI), electronic mail, telegram, telex or
telecopy.

The definition of electronic signature is open ended and does not promote any
specific technology. The electronic signature could be a digital signature, a digitised
image of a handwritten signature or based on biometrics such as a fingerprint or iris
scan. The level of security will vary depending on the type of electronic signature.
For an electronic signature to be legally effective, the ES Model Law requires that
electronic signatures meet the requirements of reliability in the light of all the circum-
stances including any agreement there might be between the parties. Similarly, the
definition of data message with its reference to ‘similar means’ is sufficiently flexible
to encompass new technological developments. Reliability requirements for a legally
effective electronic signature are stated in Art 6(3). First, the signature creation data
must be linked to a signatory and no other person. Secondly, the signature creation
data” at the time of signing must be under the control of the signatory and of no other
person, any alteration to the electronic signature after the time of signing is detectable,
and where the legal requirement for a signature is for ensuring the integrity of the
information to which it relates, any alteration made after signing is detectable. Issues
such as whether the signature creation data is uniquely linked to or under the control
of the signatory, or for that matter, the question of whether any alteration is detectable
after signing are technical issues and will depend on the technology and the mechan-
isms that have been put in place by the signatory and the certification service
provider. For instance, whether the signatory has sole control of the signature creation
data will depend on the specific circumstances. To illustrate, where signature creation
data is available on a network and is capable of being used by any number of people,
for the ES Model Law to be applicable it is essential that there is one signatory who
maintains control over the signature creation data.*®

Without intending to affect the principle of party autonomy, the ES Model Law
makes room, in its Art 7, for the enacting state to designate a public or private author-
ity to specify the types of electronic signatures that would meet the reliability criteria
set out in Art 6, subject to the proviso that the recommended technology meet recog-
nised international standards. The explanatory memorandum makes clear that the
standard is not to be interpreted restrictively and is not confined to standards set by
the ISO or IETE” It includes trade usages, industry practices, recommendations from
international organisations such as the International Chamber of Commerce (ICC)
and UNCITRAL.* While trade usages are unlikely to raise eyebrows among Western
commercial interests, inclusion of trade usages, for instance, in Art 9% of the Vienna
Convention, was fully debated during the preparatory stages. Developing countries
feared that trade usages, which could include locally adopted usages, would be to the
detriment of their traders since they introduce a surprise element into the contract.*
Hence, Art 9(2) makes reference to internationally known usages thus minimising the
risk of uncertainty associated with trade usages. The explanatory memorandum to

37 Refers to codes that are used to link the electronic signature to the signatory.
38 See A/CN9/WGIV/WP 88, paras 119-23.

39 Internet Engineering Task Force.

40 A/CN9/WGIV/WP 88, para 130.

41 See Chapter 2, pp 70-1 above.

42 They also perceived trade usages largely as a product of a limited number of countries from
the Western world, a view shared by the socialist countries.
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the ES Model Law does not state that trade usages have to be internationally known.
The requirement in Art 7 that the recommended technology meets international
standards however seems to suggest that trade usages also need to have an inter-
national status.

Responsibilities of the parties

The UNCITRAL envisages three parties taking part in the use and creation of an
electronic signature:

— the signatory, who is the holder of the signature creation device;

— the third party (known as the certificate service provider) who plays a central role
in adding integrity to the electronic signature by issuing certificates that confirm
the link between the signatory and the signature creation data; and

- the party who relies on the electronic signature.”

Unlike other recent legislation on electronic signatures — for instance, the EU Directive
on Electronic Signatures* — the ES Model Law imposes responsibilities on all three
actors engaged in the use and creation of an electronic signature that has legal effect.

The signatory, as the holder of signature creation data that creates signatures that
have legal effect, is expected to keep it under his control and take reasonable care to
avoid its unauthorised use. The issue of whether he has exercised reasonable care or
not will presumably be determined on an objective basis. The signatory is placed
under an obligation to use the means provided by the certification service provider or
use reasonable efforts to inform those who are likely to rely on the electronic signature
where he knows that the signature creation data has been compromised, or his know-
ledge of circumstances that raise a substantial risk that the signature creation data
may have been compromised. He is also to ensure that material representations made
by him that are relevant to acquiring a certificate are accurate and complete during the
life cycle of certificate. From the explanatory memorandum, it appears that the life
cycle of a certificate runs from the application to the revocation or expiry of a certifi-
cate. Applying the interpretation provision, it could be said that the signatory is
expected to exercise good faith in making his material representations on the basis of
which the certificate is issued.

Similarly, the certification service provider has to meet a list of obligations under
the provisions of Art 9(1) where the electronic signature used has a legal effect. In
brief, the list can be grouped broadly into the following obligations: to adhere to
representations made in its policy statements; to exercise reasonable care to ensure
accuracy of information included in the certificate during its life cycle; to include
information (such as the identity of the certification service provider, limitation
on the value for which the signature creation data may be used); to make available to
the relying party information that would be relevant to a particular certificate; to
ensure availability of a notification system to the signatory which the signatory can
use where the signature creation data has been compromised; and to utilise trust-
worthy systems and human resources in conducting its services. Article 10 deals with
the issue of trustworthiness raised in Art 9(1). It is broad in its interpretation and,

43  See Art 2 for definitions.

44 See Art 6 of the Directive which imposes liability on the certification service provider in
relation to a qualified certificate.

45 A/CN9/WGIV/WP 88, para 135.
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among other factors, financial resources, quality of hardware and software, extent of
audit by an independent body, and accreditation of the certification service provider
are be taken into consideration in establishing whether the requirement of trust-
worthiness is met.

As for the relying party, Art 11(a) places him under an obligation to verify the
reliability of an electronic signature. Where it is supported by a certificate, he is to take
‘reasonable steps to verify the validity, suspension or revocation of the certificate, and
to observe any limitation with respect to the certificate” (Art 11(b)).

What happens if the actors do not meet the obligations set out in the ES Model
Law? In Arts 8(2), 9(2) and 11, the ES Model Law provides that they will bear the
legal consequences of their failure to exercise their respective obligations. While it is
reasonable to impose obligations on the signatory and the certification service pro-
vider and expect them to bear the legal consequences, it is debatable whether this
should extend to all members who fall within the class termed ‘relying party’. Relying
party could include not only big businesses (including IT service providers) but also
small to medium sized enterprises and consumers. It is questionable whether small to
medium sized enterprises, especially in developing countries, will have the expertise
and personnel to take the necessary steps to verify the signatures. Given the ES Model
Law is designed for global adoption, it is a pity that it has been drafted taking into
account circumstances prevailing in developed countries. The same can be said for
consumers. It is unclear whether the Working Group considered the possibility of
varying the nature of the obligations by differentiating the ‘relying party” into differ-
ent types such as IT service providers (who, for instance, endorse certificates issued
by foreign certification services), large businesses, small to medium sized enterprises,
and consumers. Of course, parties who are unhappy with the obligations imposed
by the ES Model Law are free to agree to their own terms. And, it is always open for
a state to derogate from the provisions of the ES Model Law when legislating
for electronic signatures.

What kind of legal consequences does the ES Model Law envisage in the event of
a breach? Unfortunately, this is left open to be determined by the national law. Legal
consequences could be criminal or civil liability, and the nature of liability could, for
instance, be fines or damages. This open-ended attitude towards legal consequences
introduces an element of surprise and uncertainty given the promotion of cross-
border recognition of certificates and electronic signatures by the ES Model Law. A
certification service provider might find that he is suddenly subject to unexpected
liabilities of a foreign jurisdiction. While it is open to a certification service provider to
protect himself with insurance cover, uncertainties in respect of type and level of
liability are likely to increase insurance premiums. It may even contribute to stifling
not only competition but the development of certification service industry in develop-
ing countries.

It appears from the explanatory memorandum that the working group had
initially planned to draft detailed rules in respect of the obligations of the various
parties involved in an electronic signature. They could not however agree on the
content of the rules due to the emerging and significant role of self-regulation in
various countries. In the end, they opted for a minimal code of conduct as embodied
in Arts 8,9 and 11.* It is a pity they did not persist in arriving at detailed rules since

46 A/CN9/WGIV/WP 88, para 132.
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not all countries, especially the developing, have the infrastructure or the capacity
in the IT industry for adopting a self-regulatory scheme. At the end of the day, they
will have to draft supplemental rules to achieve a comprehensive framework for the
facilitation of electronic signatures. Some might find this difficult, lacking knowledge
and experience of the consequences that flow from the use of electronic signatures. In
a world where international commerce is dependent on information technology, a
legal framework to facilitate e-commerce is essential if they wish to maintain their
market share.

Cross-border recognition of certificates and electronic signatures

In keeping with the principle of non-discrimination, the geographic location where
the electronic signature was created or the certificate issued will not determine
whether the certificate or electronic signature is legally effective (Art 12(1)(a)). What
will affect its effectiveness is the level of reliability. Realising that reliability require-
ments may vary from jurisdiction to jurisdiction, the drafters of the ES Model Law use
‘equivalence’ rather than ‘identical” as a measure. According to Arts 12(2) and (3), a
certificate or an electronic signature issued outside the domestic jurisdiction will be
legally effective if it offers a ‘substantial equivalent level of reliability’. The courts will
consider each case on its merits and look for equivalence using the requirements for
domestic certificates and electronic signatures as a yardstick. The factors that are
likely to make an impact are already set out in Arts 6, 9 and 10. Article 12(4) further
adds that, for the purposes of Arts 12(2) and (3), regard shall be had to ‘recognised
international standards’. The explanatory memorandum makes clear that this is to be
interpreted as international technical and commercial standards and standards and
norms adopted by governmental and intergovernmental bodies. These standards
may be laid down as codes of conducts, statements of best practice, recommendations
or guidelines.”

The flexibility shown by the ES Model Law towards certificates and electronic
signatures originating from foreign jurisdiction recognises the global nature of
e-commerce and aims to ease the entry of businesses into the electronic marketplace.
It is guided by the spirit of free trade. A framework based on licensing and registra-
tion in the jurisdiction where recognition is sought could have been used to ensure
that foreign certificates and electronic signatures meet the requirements laid down in
that jurisdiction. This would have proved costly and burdensome on those providing
certification and electronic signature services and could have acted as a barrier in
some circumstances. For instance, small to medium sized traders in developing coun-
tries could have found themselves unable to transact electronically if their electronic
signature providers did not have the facilities to obtain licences in multiple jurisdic-
tions and the trader did not have the financial strength to obtain the services of a
provider from another jurisdiction (where allowed under the law of the trader’s state)
who did have multiple jurisdiction licences.

Following the principle of party autonomy, Art 12(5) provides that parties as
between themselves are free to agree on the use of certain types of certificates and
electronic signatures as sufficient for cross-border recognition. However, once again,
this freedom is curtailed by relevant mandatory provisions of the applicable law.

47 A/CN9/WGIV/WP 88, para 154.
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In conclusion, the global significance of e-commerce is a fact, and it is important
that divergent approaches to legislation and the resulting uncertainties do not curtail
the growth of e-commerce. One way to achieve legal certainty and predictability is to
harmonise the laws, and undoubtedly UNCITRAL has played a central role in formu-
lating model laws for both electronic commerce and electronic signatures. While the
ES Model Law addresses the various legal issues including cross-border recognition
raised by electronic signatures sympathetically, it is not sufficiently comprehensive to
achieve the desired level of harmonisation. What may be core provisions are left to be
addressed by national law. For instance, the issue of liability where obligations by the
signatory, certification service provider and the relying party are not met provides a
good illustration. Matters of procedure (such as the burden of proof) are also ignored.
In a framework that promotes cross-border recognition of certificates and signatures,
the omission of liability and procedural issues is odd and it would not be unfair to say
that the ES Model Law is a half-hearted attempt at harmonisation.

THE EU DIRECTIVE ON ELECTRONIC SIGNATURES AND THE
UK LEGISLATION: ELECTRONIC COMMUNICATIONS ACT 2000
AND THE ELECTRONIC SIGNATURES REGULATION 2002

Directive 1999/93/EC on a Community Framework for Electronic Signatures48
(hereinafter ‘ES Directive’) was published on 19 January 2000. There is some similarity
between the ES Directive and the ES Model Law since UNCITRAL used the ES Direct-
ive, alongside others, to draft its provisions. However, the ES Directive was drafted to
promote the internal market and therefore addresses various aspects of the internal
market including consumer needs. Article 3 ensures free movement of services and
member states cannot make the provision of certification services subject to prior
authorisation, but it allows member states to ‘introduce or maintain voluntary
accreditation schemes aimed at enhanced levels of certification-service provision’.
The conditions for such schemes must, however, be ‘objective, transparent, pro-
portionate and non-discriminatory’.

The ES Directive makes distinction between a ‘certificate” and a ‘qualified certifi-
cate’. The latter needs to meet the benchmarks set out in the Annexes. This is to ensure
trust and confidence. Annex II of the ES Directive lists the requirements that certifica-
tion service providers who issue ‘qualified certificates’® have to meet. Annex II lists
criteria that ensure the integrity of the certificate and thus requires the certificate
service provider to demonstrate the reliability of the certificate, starting from the
identification of the certificate holder through to security and trustworthiness of
the systems and products used, and the management of the systems, competence
of personnel, and services provided. Annex I sets out the requirements of qualified
certificate and lists, amongst others, identity of both the certification service provider,
the name of the signatory, validity of the certificate, limits on the value of the transac-
tion and limitations on the scope of use of the certificate. Inevitably, to ensure that
the requirements set out in respect of the qualified certificate are met, there needs to
be some degree of supervision of the certification service providers. The ES Directive

48 OJ L13 (19.1.2000), p 12. The text is also available in Carr and Kidner, International Trade Law
Statutes and Conventions 5th edn, 2008, Routledge-Cavendish.

49 Defined in Art 2(10).
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leaves the member states free to choose the means of supervision in Art 3(3).
The United Kingdom opted to adopt a de minimis scheme since the extent of use of
qualified certificates is unknown. The supervisory function lies with the Secretary of
State and it is expected the private sector led tScheme® - a scheme established by
the Alliance for Electronic Business® which grants approval or a trust mark to those
certification service providers who meet their assessment criteria — will provide
assistance. Regulation 3 of the Electronic Signatures Regulation 2002** (implementing
the ES Directive) which came into force on 8 March 2002 provides that the Secretary
of State will establish and maintain a register of certification service providers estab-
lished in the UK who issue qualified certificates, and keep under review the carrying
on of their activities. The Secretary of State is also imparted with the power to make
evidence of practices adopted by certification service providers that are likely to
prove detrimental to interests of those who rely on or use the certificates available
to the public.

The ES Directive also imposes a minimum level of liability on providers who issue
qualified certificates to the public. According to Art 6(1), where an entity or person®
who reasonably relies on the qualified certificate for the accuracy of information on
the certificate and that it contains all the details prescribed for a qualified certificate,
and for assurance that at the time of issuance of the certificate the signatory identified
held the signature creation data corresponding to the signature verification data given
in the certificate suffers loss, the certificate service provider is liable in damages unless
he can prove that he has not acted negligently. The onus is cast on the service provider
to show lack of negligence. Equally, Art 6(2) makes the certification service provider
liable for failure to register the revocation of a qualified certificate unless he can show
that he has not acted negligently. Both these provisions have been implemented by
reg 4 of the Electronic Signatures Regulation 2002.

It must also be noted that the ES Directive makes a distinction between an
electronic signature™ and an advanced signature.” Though the ES Model Law does
not draw distinction between a signature and an advanced signature, the definition of
advanced signature in the ES Directive is comparable to that of the criteria that need
to be met by the electronic signature for it to be reliable.”®

50 This development was in response to Pt I of the Electronic Communications Act 2000 where
the government took powers to establish a statutory voluntary ap}ljrovals regime. Under the
tScheme, certification service providers who apply are independently assessed and allowed to
use an approval (trust) mark. The members are regularly monitored. This is an instance of
government and the private sector working in partnership.

51 Consisting of industry bodies interested in e-commerce. Visit www.tscheme.org for further
information.

52 The text of this statutory instrument is available at www.opsi.gov.uk.
53 This includes legal or natural persons.
54 Defined in Art 2(1) as:

... data in electronic form which are attached to or logically associated with other elec-
tronic data and which serve as a method of authentication.
55 Defined in Art 2(2) as:
... an electronic signature that meets the following requirements:
(a) itis uniquely linked to the signatory;
(b) itis capable of identifying the signatory;
(c) itis created using means that the signatory can maintain under his sole control; and
(d) itis linked to the data to which it relates in such a manner that any subsequent change
of the data is detectable.

56 See Art 6 of the ES Model Law.
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The ES Directive also addresses the legal status of electronic signatures and
provides in Art 5(1) that they are treated as equivalent to handwritten signatures and
also admissible as evidence in legal proceedings. The UK had addressed this issue at
an early stage of its legislative programme in respect of electronic communications.
The Electronic Communications Act 2000 in s 7 recognises the legal admissibility of
electronic signatures.

A provision that perhaps stands out in the ES Directive is that relating to data
protection. Since Directive 95/46 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data” imposes certain
restrictions on the processing and circulation of personal data relating to individuals,
Art 8 requires member states to ensure that certification service providers comply
with the directive. Certification service providers can collect data only directly from
the data subject or after the explicit consent of the data subject according to Art 8(2).”

ELECTRONIC MEDIUM AND COMPUTER MISUSE

As stated previously, the electronic medium is prone to external attacks from a variety
of sources — for example, hackers keen to test the vulnerability of security systems
to deter hacker attacks, criminals interested in obtaining commercial/industrial/
confidential information for the purposes of blackmail and engaging in other illegal
activities such as fraud. Many countries, realising the opportunities that IT provides
for criminal activities, have passed legislation on computer crime or computer misuse.
The phrase ‘computer crime’ or ‘computer misuse’ (IT crime, cybercrime) has no
precise definition and is largely perceived as covering a multitude of computer-
related offences ranging from unauthorised access to computers and computer-held
material, causing damage to computer-held information, trafficking in computer
passwords and ‘hacking-friendly technology’, computer fraud, manufacturing/selling
pirated copies of software through to production and distribution of computer-
generated information/sexual images of minors and hate speech. Few countries,
however, have legislation broad enough to criminalise all types of computer crime.
The recent Council of Europe Convention on Cybercrime, however, adopts a com-
prehensive approach to computer crime and is examined in the following sections.

Legislative developments in different jurisdictions

The United Kingdom was one of the first countries to pass legislation relating to
computer misuse in its Computer Misuse Act 1990.” It created three offences:
unauthorised access of computers (s 1), unauthorised access with the intention of
committing further offences (s 2), and unauthorised modification of computer
material (s 3). The drive in the United Kingdom to criminalise the activities of hackers
and other mischief mongers was economic in character. The parliamentary debates
recorded in Hansard clearly indicate that the impetus behind criminalising computer

57 Implemented in the United Kingdom by the Data Protection Act 1998.
58 Implemented in the United Kingdom by reg 5 of the Electronic Signatures Regulation 2002.

59 The text of this statute is available at www.hmso.gov.uk. Also reproduced in Carr and Kidner
International Trade Law Statutes and Conventions, 5th edn, 2008, Routledge-Cavendish.
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misuse was largely economic and commercial. The motivation was heightened by a
fear that, in a world where trade and employment are becoming increasingly global,
Britain needed to offer firms such protection to encourage inward investment in a
fiercely competitive market. As Mitchell states ‘capital is able to behave ... like a
plague of locusts circling the globe, touching down hither and yon, devouring whole
places as it seeks even better comparative advantage’.”’ This has intensified competi-
tion between places at an international level; countries are looking for any advantage,
or the elimination of any disadvantage, to attract businesses to locate within their
territory. It seems that making computer misuse criminal was one of these factors.

In introducing the Computer Misuse Bill, Michael Colvin MP made this the main
tenet of his reasoning. He asserted (in 1990) that *. . . computer misuse probably costs
the United Kingdom between £400 million — the CBI’s”' figure — and perhaps as much
as £2 billion a year’.”” He went on to explain that ‘we are in the vanguard of countries
seeking to encourage greater use of information technology to create wealth and . . .
we are doing our best to attract inward investment to the United Kingdom . . . There is
a real risk that, if nothing is done, the United Kingdom could become an international
hackers” haven’.®* Other Members of Parliament expressed similar sentiments,* as
did some in the Lords.®® Some noted the importance given to the protection of the
criminal law by the CBI, or by industries that they represented or which had made
representations to them.® Support from the computer industry was also noted,” or
assumed through such statements as ‘the computer industry will welcome the Bill
because it cannot build into its technology the necessary safeguards to prevent
hacking or other offences. At the moment, such safeguards are technically impossible

7 68

and therefore the law must fill the gap’.

Criminalisation of computer misuse was thus widely seen as reducing com-
mercial risks or dangers. One result was a general trend for nations to use criminal
laws to curb these activities. This was a process with an inherent tendency towards an
escalation in both the nature and punishment for breach of computer misuse.” Per-
ceived business pressure together with a national wish to stimulate or encourage
economic investment were, certainly on the basis of the parliamentary debates,” the
major motives leading to legislation.

Many of the Commonwealth countries followed the trend set by the UK and
now have some form of legislation against computer misuse, and there has been
some tendency for these laws to become more prohibitive. For example, the Malaysia

60 Mitchell, “The annihilation of space by law: the roots and implications of anti-homeless laws in
the United States’ (1997) 29(3) Antipode 303, at p 303.

61 Confederation of British Industries.

62 HC Deb vol 166 col 1134, 9 February 1990.

63 HC Deb vol 166 col 1135, 9 February 1990.

64 HC Deb vol 166, 9 February 1990.

65 HL Deb vol 519, 15 May 1990.

66 HC Deb vol 166 cols 1152, 1154, 9 February 1990.

67 HL Deb vol 519 col 235, 15 May 1990.

68 HC Deb vol 166 col 1143, 9 February 1990. Speech by Mr Norman Hogg MP.

69 See Carr and Williams, ‘Regulating the e-commerce environment: enforcement measures and
penalty levels in the computer misuse legislation of Britain, Malaysia and Singapore’ (2000)
16(5) Computer Law and Security Report 295. In HL Deb vol 519 col 240, 15 May 1990, Lord
Milne noted that they had to pass legislation quickly because they were behind other
countries in this respect.

70 HC Deb vol 166 cols 1155, 1162, 1163, 9 February 1990.
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Computer Crimes Act 1997 contains similar offences to the three” set out in the British
legislation but adds to the list unauthorised disclosure of access codes (s 6); attempts,
aiding and abetting (s 7);”* and obstruction of a lawful search or failure to comply with
a lawful search (s 11). Penalties are considerably higher than in the United Kingdom
and the powers of investigation are invasive.”” More recently, the Indian Information
Technology Act 2000 contains similar criminal provisions although simple access to
another computer is not made a crime. The protection is essentially for unauthorised
access to a secure system (one officially listed as secure rather than one with a
protected code) but digital signature offences, computer misuse or hacking source
code and publication of obscene material are all included. Another interesting
example is the Singapore Computer Misuse Act 1993 as amended in 1998 which
includes all the offences found in the British Computer Misuse Act” plus unauthorised
use or interception of computer services (s 6), unauthorised obstruction of the use of
computers (s 6A), and accessing protected computers (s 6C).”” The penalties are set
especially high following the 1998 amendments.

Nonetheless, despite a wider collection of possible offences, wide powers of
investigation and stringent and recently increased maxima for offenders, there have
been relatively few prosecutions under the Singapore Act. The same can be said in
relation to the United Kingdom Computer Misuse Act 1990 (hereinafter ‘CMA’).

Lack of prosecutions is attributable to a number of reasons. First, it is essentially a
hidden activity. Victims are usually unaware that any offence has occurred since there
is no breach of physical integrity. One consequence is that the elements of computer
crime which have been taken seriously by the police have tended to mirror offences
committed in other mediums. Secondly, lack of sufficient police powers is often cited
as another reason. Certainly, investigation of crimes involving computers pose
particular problems: computer-held information is intangible, prone to easy manipu-
lation and corruption, and may be encrypted; and computers may be networked to
information databases and other computers spread over many locations, national and
international. Traditional policing methods may therefore be ill-suited to investiga-
tions in this area. Despite this, the only extra power to investigate provided by s 14 of
the CMA enables a circuit judge to issue a search warrant where there are reasonable
grounds for believing that a basic hacking offence (s 1 offence) has been or is about to
be committed on the specified premises. Grant of search warrants for ss 2 and 3
offences fall under the normal powers already set out in s 8 of the Police and Criminal
Evidence Act 1984 (hereinafter ‘PACE’).” Similarly, powers to seize materials already

71 Sections 3, 4 and 5 respectively.

72 This is not truly an addition to the powers in England and Wales as, although there is no
provision in the Act, the standard rules on attemgts and aiding and abetting in England and
Wales applﬁ. Therefore, attempt falls under the Criminal Attempts Act 1981 and aiding and
abetting, which is now usually constructed merely as aiding, falls under the general common
law rules.

73 The powers of investigation set out in the Regulation of Investigatory Powers Act 2000 take
the powers in Britain to a similar level.

74  Sections 3, 4 and 5.

75 Note that this offence can only be committed if the access is done in the course of committing
an offence under s 3, 5, 6 or 6A.

76 A search warrant can be issued when a Justice of the Peace is satisfied that a serious arrestable
offence has been committed on the premises and that relevant evidence is likely to be found
on the specified premises.
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existed in s 19 of PACE” and intercepting communications was set out in s 2 of the
Interception of Communications Act 1985.7° This is now regulated under Part I of
the Regulation of Investigatory Powers Act 2000 (hereinafter ‘RIP").

The RIP” which renders most interceptions of communications illegal (even
within private systems),”” empowers the Secretary of State to issue warrants (s 5).%
But more importantly, Part III of RIP brings new, invasive search powers that are
particular to the electronic arena and deals with the issue of encrypted data. It had
been asserted that the inability to access codes to allow encrypted data to be read was
hampering investigation of computer crime® and would certainly prove to be a major
problem in the future.® This claim is at the very least debatable and not all experts
would view it as an impediment to investigations.** More pertinently, encryption
is absolutely essential to business to ensure integrity and privacy and avoid legal
problems.® Despite its questionable necessity, s 49 of the RIP empowers police
officers to demand a code key for decryption of computer files in situations where the
authorities have ‘reasonable grounds to believe’ that someone has a key; where dis-
closure is necessary to protect certain defined interests;* where the requirement is
proportionate to what is sought; and where the code cannot be obtained by other
means. All that the prosecution needs to prove is that an individual has or had a key.
Then, under s 53, any refusal will be an offence punishable with imprisonment — one
is guilty until proved innocent. Loss of the key would be no defence. This certainly
seems to be a breach of fundamental rights and there has been, on this and other

77 Anything on the premises may be seized to prevent concealment or alteration at a later
date. Where information is contained in a computer and is accessible from the premises, the
authorities can require that it is produced in a form that can be taken away and is visible and
legible in order to prevent the evidence being destroyed (s 19(4)).

78 Awarrant can be obtained from the Secretary of State only if necessary for national security; or
for the economic well-being of the country; or for preventing or detecting serious crime
(defined as crime which could reasonably be expected to lead to three years’ imprisonment for
a person with no previous criminal record). See also s 10(3)(b) of the Interception of Com-
munications Act 1985.

79 The text can be found at www.parliament.the-stationery-office.co.uk/pa/1d199900/ 1dbills/
061/2000061.htm.

80 Section 1 of the RIP creates a new tort of unlawful interception.

81 These can be issued where it is necessary in the interests of ‘national security’; ‘preventing or
detecting serious crime’; ‘safeguarding the economic well-being of the United Kingdom” (this
last is only possible if it covers the acts of someone outside the United Kingdom).

82 Offenders were using this technology to hide obscene data or other unacceptable data, to hide
their identity when performing illegal functions, to facilitate money laundering in a more
secure environment, etc.

83 According to the National Criminal Intelligence Service, encryption poses special problems
for enforcement authorities and the Director General is quoted in The Times (7 May 1999, p 31,
‘Bill holds the key to policing commerce on the Internet’) as saying ‘We must ensure that the
needs of law enforcement are balanced against those of commerce and industry, and that we
have the capability to pursue investigations effectively when criminals use encryption’. Crim-
inal investigators estimate that computer crime is costing the UK economy at least £50 billion a
year and that access to decryption codes would help to counter this.

84 Interestingly, according to R] Anderson, encryption is not a problem faced by enforcement
authorities (see ‘Response of Ross Anderson to the DTI consultation paper “Trusted third
parties and the protection of encryption services”’, 21 October 1997, available at
www.cl.cam.ac.uk/users/rjal4/dtiresponse/dtiresponse.html).

85 See Price, ‘Understanding contemporary cryptography and its wider impact upon the general
law’ (1999) 12(2) International Review of Law Computers and Technology 95 who argues that
cryptography is of legal and commercial necessity to avoid indeterminate liability.

86 Those provided for under Art 8(2) of the European Convention on Human Rights and
Fundamental Freedoms.
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grounds, strong advice from both the net community® and the British Chambers of
Commerce® against the wisdom of enacting such provisions.

With these new powers, investigation of computer crime should be rendered
simpler. In theory, this should lead to more cases but this leads to the third impair-
ment to prosecution of these cases — there is a dearth of IT crime control personnel
available.” Recently, some officers have been trained and specialist units have been
formed” which should address issues relating to availability of personnel and their
expertise.

The international nature also complicates the investigative process. Locating the
suspect is problematic given the complex communication process normally involved.
Although the ‘terminal’ computer may have electronic ‘fingerprints’ from the sites
visited, a knowledgeable offender may have manipulated, blocked or permanently
erased any such clues (though experts claim that these fingerprints can never be fully
erased). In any event, using clues obtained from the offenders’ computer assumes
that the offender, or suspect, has been located. This involves further complications.
The individual may live in another state and although, technically, searches for
offenders can take place globally by using powerful programs and interception of
communications, most states present legal barriers on grounds of breach of territorial
sovereignty. The capability of tracing the offender can be nullified by the lack of
international agreement on the power to do so. And even where a state does success-
fully carry out the necessary search, legal authority will still be required both to
extradite the individual and to seize and preserve as evidence the computer and its
information. The recently adopted Council of Europe Convention on Cybercrime 2001
which deals with procedural aspects of computer crime investigation,” were it to be
widely ratified, would ease many of the procedural hurdles faced by investigating
authorities in an international context.

87 It could cause innocent people to put their privacy in jeopardy by failing to encrypt data for
fear of later being unable to decrypt it and so being criminalised. See comments on earlier
legislation in The Guardian, 25 November 1999, online p 7. Also see Bowden, ‘Decrypt with
care’ (1999) Financial Times, 21 December. ‘Surveillance Bill under fire’, from BBC News service
found at http://news.bbc.co.uk/hi/english/sci/tech/newsid_638000/638041.stm. Jean
Ea%lesham, ‘Big brother: government unveils e-mail surveillance law’ (2000) Financial Times,
11 February. Doward, ‘Father of the Web lashes snooping Bill” (2000) Observer, 11 June. Other
references can be found at www.fipr.org/policywatch.html.

88 See Brown, Davies and Hosein (eds), The Economic Impact of the Regulation of Investigatory
Powers Bill, published 12 June 2000, available at www.britishchambers.org.uk/
newsandpo ic?l /downloads/Isereport.doc. On g 1, they state that “As it stands, RIP is likely to
create a legal environment which will inhibit investment, impede the evolution of e-
commerce, impose direct and indirect costs on business and the consumer, diminish overall
trust in e-commerce, disrupt business-to-business relationships, place UK companies at a
competitive disadvantage, and create a range of legal uncertainties which will place a growing
number of businesses in a precarious position.”

89 In 1996, Thackeray of the Police Research Group noted that the police lose interest in cases
involving computers and that the approach in Britain lacks sophistication; see McCormack
(1996) Daily Telegraph, 5 November.

90 Both Manchester and London have Computer Crime Units and other forces often have
specially trained officers. The National Crime Squad is also available to look at crimes which
cross either force boundaries or national boundaries. Also, the National Hi-Tech Crime Unit.
Visit www.nhtcu.org for further on the role of this unit.

91 See pp 143-9 below for further on the Council of Europe Convention on Cybercrime.
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Council of Europe and computer crime

The Council of Europe was a prime mover in the area of computer crime in Europe. Its
Recommendation 89(9) on Computer Related Crime” (hereinafter ‘R89(9)’) was a
starting point for many of its member states for formulating their legislation.” R89(9)
suggested eight specific types of conduct that should be incorporated into the crim-
inal laws of member states: computer-related fraud; computer forgery; damage to
computer data or programs; computer sabotage; unauthorised access; unauthorised
interception of data transmission; unauthorised reproduction of a protected computer
program; and unauthorised reproduction of a topography. R89(9) also suggests four
other activities that should be discouraged: alteration of computer data or computer
programs; computer espionage; unauthorised use of a computer; and unauthorised
use of a computer program.

R89(9), however, did not address procedural issues surrounding computer crime
investigation. The Council of Europe subsequently dealt with procedural matters in
Recommendation 95(13).”* Regardless of these recommendations, there was wide
divergence in computer crime legislation across member states and it was felt that it
would be best to draft a convention with the intention that it would have a wider
impact internationally — not only within Europe but outside of Europe. A number of
non-European countries were also invited to take part and this resulted in the Council
of Europe Convention on Cybercrime.

Council of Europe’s Cybercrime Convention

The Council of Europe in 1997 took on the task of drafting the first multilateral
or international instrument to fight criminal activity on computer networks. This
resulted in the Convention on Cybercrime” (hereinafter ‘COE Convention’). It
requires signatures from five countries, three of whom must be member states, before
it comes into operation (Art 36). From the beginning, observer nations such as
Canada, Japan, South Africa and most importantly the US have participated fully in
the negotiations and this inevitably has had marked effects on the shape of the final
document.

The COE Convention consists of four chapters: Chapter I (Art 1) deals with
definition of terms; Chapter II (Arts 2-22) with measures to be taken at the national
level; Chapter III (Arts 23-35) with international co-operation; and Chapter IV
(Arts 36—-48) with final provisions. Chapters II and III are divided further into sections.
Section 1 of Chapter II deals with substantive criminal law, s 2 with procedural law

92 1989, Strasbourg: Council of Europe. Summary of text available at www.coe.int.

93 Eg, Germany and Italy.

94  Recommendation No R95(13) Concerning Problems of Criminal Procedural Law Connected to Infor-
mation Technology and Explanatory Memorandum, 1995, Council of Europe; electronic version
available at www.coe.int.

95 Adopted 23 November 2001. The convention came into force on 1 July 2004. The text of this
convention is available at www.coe.int. It is also reproduced in Carr and Kidner, International
Trade Law Statutes and Conventions, 5th edn, 2008 Routledge-Cavendish. There is also an Add-
itional Protocol to the Convention on Cybercrime concerning Criminalisation of Acts of a
Racist and Xenophobic Nature Committed through Computer Systems. This was adopted on
28 January 2003 and entered into force on 1 March 2006. The text of this Protocol is available at
www.coe.int.



144 International Trade Law

and s 3 with jurisdiction. Section 1 of Chapter III deals with general principles, and s 2
with specific provisions.

Offences criminalised

Ambitious in casting its net wide, the COE Convention requires signatory states
to criminalise a host of activities that, in one way or another, are connected to a
computer, computer material, computer operation or computer system. Offences are
categorised into four groups:

Group 1:  Offences against confidentiality, integrity and availability of computer
data and systems;

Group 2:  Computer-related offences;
Group 3:  Content-related offences;
Group 4:  Copyright-related offences.

Prior to examining these offences, it makes sense to highlight the common elements
that run through them. Other than intent, criminality under the COE Convention will
follow only if the act is done ‘without right’. While the phrase ‘without right’ is left
undefined in the COE Convention, there are indications of its intended meaning in
the explanatory memorandum. It certainly leaves open the possibility of allowing
usual legal defences such as consent and necessity, activities backed by government
authority or required for other legitimate purposes such as the maintenance of a
network. It would also allow defences based on fundamental human rights.

Group I

Offences created under Group 1 are intended to control activities that compromise
confidentiality, integrity and availability of computer-held data and systems. Article 2
makes unauthorised access of a computer system with the requisite intention an
offence. A computer system is defined as any device or a group of interconnected or
related devices, one or more of which, pursuant to a program, performs an automatic
processing of data. It is aimed at activities such as hacking, cracking and computer
trespass.” Making illegal mere unauthorised intrusion is justified on economic
grounds. Breach in secure perimeters of a system inevitably results in time and money
spent on locating the breach, assessing the resulting damage (financial or otherwise)
and improvements in security measures be it in the form of installation of a better
system or the re-education of personnel. Persuasive though the economic arguments
are, the sagacity of making unauthorised access of computer systems per se an offence
is questionable. Drawing a parallel with trespass, individuals and commercial entities
incur costs in re-installing security systems, checking of belongings and files, yet pure
trespass is not often an offence. Is there then a need to treat unauthorised intrusion of
computer systems as illegal? The COE Convention is not the first instrument to
include this in the list of offences. Other jurisdictions have a similar provision in
computer crime statutes.” Mention, however, must be made of its limited success in

96 Each of these terms basically involves unauthorised access of a computer, a computer system
or a computer site.

97 Eg, Singapore, Malaysia and Britain.
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terms of the rate of detection and prosecutions in other jurisdictions.” Would it have
been more effective to cast the onus on the computer owners by requiring them to
follow minimum security measures before making people criminally liable for simple
access? Or, could the COE Convention have followed an alternative adopted in a
number of other jurisdictions with legislation on computer crime? For instance, under
s 70 of the Indian Information Technology Act 2000, simple access is made an offence
only if it involves a protected system — a system that the state has declared to be
protected.

Article 3 makes unauthorised interception of non-public transmissions of com-
puter data with the requisite intention an offence. Aimed at protecting the right to
privacy embodied in Art 8” of the European Convention on Human Rights (ECHR),
this provision makes eavesdropping of electronic data transfer, whether by telephone,
fax, email or file transfer, and tapping, intercepting or recording electromagnetic
emissions,'” an offence. The interception must be of a non-public transmission.
According to the explanatory memorandum (para 54), ‘non-public’ qualifies the
nature of the communication and not the data. In other words, data may be something
that is publicly available but the parties wish to communicate confidentially. Alter-
natively, the service, though available to all on a public network, is permitted only
upon payment of a fee (for example, Pay TV). Article 3 is also intended to protect the
communication between employees, be it for business purposes or otherwise as long

as they are ‘non-public transmissions of computer data’.'"”"

Article 4 makes unauthorised and intentional damaging, deletion, deterioration,
alteration or suppression of computer data an offence. Introduction of malicious
codes such as viruses, Trojan horses'® as well as the resulting modification will be
caught by this provision. Article 4 also allows states to enter a reservation in respect of
the Art 4 offence — that is, they may require that the conduct results in serious harm.
No explanation of what constitutes serious harm for the purposes of this article is
provided; it is left to the state to interpret the phrase. In most states, it is likely that
‘serious harm’ would be defined in economic terms (loss of time or money) and it
would therefore protect mostly business interests.

Unauthorised and intentional hindering (interference with the proper functioning)
of a computer system by inputting, transmitting, damaging, deleting, deteriorating,

98 See Carr and Williams, ‘Securing the e-commerce environment’ (2000) 16(5) Computer Law
and Security Report 295.

99 It states:
Everyone has the right to respect for his private and family life, his home and his
correspondence.
There shall be no interference by a public authority with the exercise of this right except as
is in accordance with the law and is necessary in a democratic society in the interests of
national security, public safety or the economic well-being of the country, for the protec-
tion of health or morals, or for the protection of the rights and freedoms of others.

100 Electromagnetic emissions are emissions emitted by a computer during its operation. With
the right tools, it is possible for data to be reconstructed from the emissions even though the
emissions in themselves are not considered to be data by the convention. Computer data is
defined in Art I(b) as “any representation of facts, information or concepts in a form suitable
for processing in a computer system, including a program suitable to cause a computer
system to perform a function’.

101 This falls in line with the judgment of the European Court of Human Rights in Halford v UK
(1997) 24 EHRR 523 (25 June 1997, Case 20605/92).

102 A program which deliberately does something, often harmful, in addition to what is
expected. Eg, a program may contain a type of time bomb which will release a virus if an
illegal copy is used.
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altering or suppressing computer data is made an offence under Art 5. This provision
is aimed at blocking, denial of service,'” mail bombing'™ or interference with the use
of a system through the use of malicious codes. However, according to the provision,
the hindering must be serious. The COE Convention fails to clarify the term; neither
does it state whether the hindrance needs to be temporary or permanent, partial
or total. The explanatory memorandum leaves the parties to decide the level of
hindrance required for it to be considered serious (para 67). Nonetheless, there is
some indication in the explanatory memorandum that the drafters would consider
sending of data that has a significant detrimental effect on the ability of the user to use
the system or communicate with other systems as serious. Presumably, detrimental
effect is measured in economic terms (loss of time, money, man-hours, etc). This
provision does not outlaw spamming (sending of unsolicited mailing for commercial
or other purposes to multiple addresses)'” as such. However, according to the
explanatory memorandum, such behaviour should be criminalised where there is
intentional and serious hindering of communication. Yet again, the emphasis is on
economic consequences. Admittedly, economic detriment caused by spamming for
small Internet service providers may be far reaching, since it could affect the
capacity /reliability of their communication systems and force them out of the market.
Small businesses may also be dissuaded from using computers for communication
to avoid the nuisance caused by unsolicited mailings, thus losing the opportunity to
expand their commercial activities worldwide. Spamming, however, could also
include unsolicited but distressing mailings (for example, homophobic messages,
racist material). The impact of such mailings on individuals may be extreme, but there
is nothing in the explanatory memorandum to suggest that psychological detriment
caused to individuals is relevant.

Production, sale, procurement for use, import, distribution or otherwise making
available a device designed to commit Arts 2-5 offences, or a password, access code or
similar data that is capable of enabling access of a computer system when accom-
panied with the requisite intention are made offences under Arts 6(1)(1) and 6(1)(2).
Hackers’ bulletin boards, software programs facilitating access, creation/compilation
of hyperlinks to facilitate access hacking devices will be caught by this provision. The
production, sale, etc, of such devices is not criminalised where it is for the purposes of
testing or protection of a computer. In other words, the devices must be objectively
designed, or adapted, primarily for the purposes of committing an offence. While this
makes sense in the abstract, it is debatable whether in practice it will be easy to
establish clearly that a tool has been made purely for a criminal purpose. So-called
hackers’ tools have a dual use in that they can be used effectively to assess the vulner-
ability of a system, and no producer or seller of such devices would be willing to
admit that he produced or sold the device for criminal purposes. The exclusion of
dual-use devices leaves the area wide open; all one needs to show is that criminal use
is not the primary purpose or function for the device and there is a defence. It may
be that states desirous of controlling the criminal use of hackers’ tools may introduce
registers and licensing schemes as in the case of sale of firearms. As to whether this is

103 Attack on a website with spoof traffic until there is overloading of the computer system,
effectively blocking legitimate use.

104 Sending large quantities of mail to a recipient in order to block their communications.

105 Most email users at some stage receive mailings for dubious products, get-rich-quick
schemes, or quasi-legal services.
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financially and administratively feasible is doubtful; serious hackers will make their
purchases abroad in any event.

Group 2

This group creates two offences: computer-related forgery (Art 7) and computer-
related fraud (Art 8). Article 7 creates the offence of forgery in respect of electronic
documents. An Art 7 offence is committed where without authority and with
intention computer data is deleted, suppressed or altered which results in inauthentic
data with the intention that it is considered or acted upon for legal purposes as
authentic. Article 7 is aimed at protecting the reliability and thus the evidentiary
value of the electronic document. Manipulation of digital signatures, or contents of an
electronic stored message, with the intent they considered or acted upon as if they
were authentic for legal purposes will be caught by this provision. The state may
require an intention to defraud for criminal liability to attach.

Aimed at activities such as credit card fraud and illegal transfer of electronic
funds, Art 8 makes alteration, input, deletion or suppression of computer data or any
interference with the functioning of a computer system with the dishonest or fraudu-
lent intent of procuring economic benefit for oneself or another an offence.

Group 3

Offences listed in Groups 1, 2 and 4 are to be found in R89(9) on computer-related
crime."” Group 3 is an important development in the light of the use of the Internet
for distribution of offensive material and contains the potential to protect human
dignity. It focuses on child pornography and makes the production, offering, distribu-
tion, transmission, procuring and possession of child pornography (committed inten-
tionally and without right) in a computer system an offence (Art 9).

Group 4

Sale of pirated software, entertainment disks, etc, at a commercial level continues to
be an endemic problem and costs the IT industry and the exchequer billions of
pounds annually. The COE Convention in Art 10 makes infringement of copyright'”
and related rights'® where such acts are committed intentionally on a commercial
scale by means of computer system an offence.

106 The minimum list includes computer-related fraud, computer forgery, damage to computer
data or programs, computer sabotage (intentionally hindering the lawful use of a com-
puter system (includes a telecommunications facility)), unauthorised access, unauthorised
intercetption, unauthorised reproduction of com(futer program and unauthorised reproduc-
tion of a topography. The optional list includes alteration of computer data, computer
programs, computer espionage, unauthorised use of a computer and unauthorised use of a
protected computer program.

107 Infringement of copyright as defined in the Berne Convention for the Protection of Literary
and Artistic Works 1886, the WIPO Copyright Treaty 1996, and the 1993 TRIPS Agreement.
The texts of all these instruments are available at www.wipo.org.

108 As defined pursuant to the obligations undertaken under the International Convention for
the Protection of Performers, Producers of Phonograms and Broadcasting Organisations,
TRIPS Agreement and the WIPO Performances and Phonograms Treaty.
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Aiding, abetting and attempt

Article 11(1) introduces additional offences of aiding or abetting of the offences
contained in Arts 2-10, provided it is accompanied by the intent to commit such an
offence. Harmful material is communicated via conduits that are provided by Internet
Service Provider (ISPs).!” The relevant issue is whether the ISPs are answerable in
criminal law for the information that is sent through their network. Are they placed
under an obligation to monitor the data flowing through their system? The explana-
tory memorandum makes clear that the ISP needs to have the necessary criminal
intent in order to be caught by Art 11, and the provision does not place the ISP under
an obligation to monitor content to avoid criminal liability. Article 11(2) makes
attempt to commit offences covered by Arts 3-5, 7, 8, 9(1)(a) and 9(1)(c) when
committed intentionally an offence. The convention, however, allows a state to
reserve the right not to apply, in whole or in part (Art 11(2)).

Corporate liability

The COE Convention, in Art 12, recommends that legal persons are also to be made
liable for any of the above criminal offences committed for their benefit (even if they
do not actually benefit) by a natural person who has a leading position within the
legal person. Powers of representation, authority to take decisions on behalf of
the legal person, and authority to exercise control within the legal person are the
factors that determine whether a natural person has a leading position or not. Legal
persons can also be made liable where the lack of supervision or control by the natural
person in a leading position has resulted in commission of criminal offences under the
COE Convention. This provision imposes a burden on legal persons to ensure that
effective security systems in respect of computer systems are put in place. It must be
pointed out that lack of security is a major contributory factor of cybercrime.

Of course, there may be problems with the provisions concerning enforcement
and co-operation between states where one state is asked for search powers against
a large and economically strategic company situated within its territory. This is likely
to be exacerbated where the request comes from another state where the supposed
victim is a direct competitor of the first company. Inclusion of this may therefore limit
the lengths to which states are willing to agree to broad powers of co-operation on
matters involving investigation that are dealt with in Chapter III of the COE
Convention.

Penalties

Article 13 of the COE Convention addresses the issue of sanctions in respect of the
offences created by Arts 2-12. While advancing the recommendation that the parties
signing the COE Convention should take steps to adopt a penalty scheme that is
effective, proportionate and dissuasive, including deprivation of liberty, no specific
scheme or scale is expressed. Each state is free to adopt a scheme that best fits with its

109 Defined as ‘any public or private entity that provides to users of its service the ability to
communicate by means of a computer system, and any other entity that processes or stores
computer data on behalf of such communication service or users of such service’.
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policies and principles of criminal justice. There is no suggestion there should be
proportionality of penalties as between member states; presumably, proportionality
advocated by the COE Convention refers purely to scales adopted within each
state. This may prove to be a weakness of the COE Convention."? States wishing to
attract economic inward investment may be tempted to compete with each other
by toughening their criminal law through sanction levels indicating, thus, their
attractiveness as a safe haven for locating a business. There are already signs of
this trend as indicated by the computer misuse legislation of Singapore, India and
Malaysia. Such an approach is illogical since IT does not respect international bound-
aries. Some harmonisation of penalty levels might have proved useful since it would
have stopped an eager embrace of high punitive measures by states in the name of
providing a safe environment for inward investment. Moving to corporate liability,
the COE Convention recommends that the sanctions may be criminal or non-criminal
including monetary sanctions. It is likely that fines will be used widely. The conven-
tion once again does not provide an indication of scales and it is likely that there will
be wide variance among states.

It may also be that failure to tackle this issue might lead to the failure of the COE
Convention. Just as states are unwilling to co-operate where their criminal laws differ,
they may also drag their feet where the penalties are outwith their own. Developing
nations who wish to ratify might therefore set very low, almost non-existent, penalties
for copyright infringement and may be unwilling or slow to co-operate when it is a
question of their economic well-being due to a more punitive regime in respect of
intellectual property rights infringements elsewhere. It might have been sensible to
set penalties, at least in this area. A scheme of injunctions and low level fines for most
infringements could be a compromise solution.

Council of Europe and procedural aspects of
cybercrime investigation

Investigation of crime involving information technology poses special problems for
enforcement authorities. The Council of Europe started work on this aspect in the
early 1990s which resulted in Recommendation 95(13) (hereinafter “‘R95(13)"). This
was followed by the Council of Europe Cybercrime Convention in 2001,'"" which
addresses procedural aspects of computer crime investigation. The purpose of this
section is to examine these provisions to see how far they will assist in the investiga-
tion of IT-related crime. However, before proceeding to do this, by way of back-
ground, R95(13) will be considered since many of the provisions found in the COE
Convention are based on this document.

110 See Carr and Williams, ‘A step too far in controlling computers?: the Singapore Computer
Misuse (Amendment) Act 1998’ (2000) 8(1) The International Journal of Law and Information
Technology 48.

111 See Carr and Williams, ‘Draft cybercrime convention’ (2002) 18 Computer Law and Security
Report 83. The material included under R95(13) below is derived from Carr and Williams,
‘Council of Europe on the Harmonisation of Criminal Procedural Law Relating to Informa-
tion Technology (Recommendation No R95(13)) — some comments’ [1998] JBL 469.
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R95(13)

The recommendations in R95(13) are extensive and include not only search, seizure,
surveillance and cryptography but also other aspects such as collection of statistics,
training of personnel and co-operation between enforcement authorities. Only the
pertinent recommendations are considered here.

Search, seizure and technical surveillance
Traditional search and seizure methods'" are by and large inadequate when it comes
to investigating computer-held information. Computer-held information is intangible,
and prone to easy manipulation and corruption. Use of networks brings with it its
own challenges. For instance, information may be stored in computer systems spread
over many locations (sometimes foreign locations) and the suspect’s computer merely
used as a terminal. During the course of the search, the suspect may move data to
another computer since information can be transferred from one system to another at
great speed. The search, where successful, may reveal the information to be encrypted,
making evidence gathering a difficult task, if not an impossible one, for the author-
ities. Due to the technological permutations, enforcement authorities need to have
sufficient powers to: (a) search computers located both on the suspect’s premises and
elsewhere; (b) seize information and fix it in a manner so that it cannot be tampered
with; (c) intercept data traffic; and (d) obtain co-operation from third parties such as
network providers to enable decryption.

The Council of Europe makes the following four recommendations with regard to
provisions on search and seizure:

Principle No 1: the legal distinctions between searching computer systems and seizing
data stored therein, and intercepting data in the course of transmission, should be
clearly delineated and applied (R95(13), at p 18).

Principle No 2: criminal procedural laws should permit investigating authorities to
search computer systems and seize data under similar conditions as under traditional
powers of search and seizure. The person in charge of the system should be informed
that the system has been searched and of the kind of data that has been seized. The legal
remedies that are provided for in general against search and seizure should be equally
applicable in case of search in computer systems and in case of seizure of data therein
(R95(13), at p 20).

Principle No 3: during the execution of a search, investigating authorities should have
the power, subject to appropriate safeguards, to extend the search to other computer
systems within their jurisdiction which are connected by means of a network and to
seize the data therein, provided that immediate action is required (R95(13), at p 23).
Principle No 4: where automatically processed data is functionally equivalent to the
notion of a traditional document, provisions in the criminal procedural law relating to
search and seizure of documents should apply equally to it (R95(13), at p 25).

As noted earlier, search generally involves physical presence of the investigator in the
place where the search is conducted, making the investigation open and apparent to

112 In traditional search and seizure, investigating authorities are normally present at the
location where the search is conducted and the objects seized, be they documents, tools,
clothing, are tangible (visible to the eye, capable of being touched and so on).
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the occupier of the premises or owner of the goods. This is in contrast to interception
of communication where the investigator’s presence is not generally known. The
demarcation between search and interception when it comes to IT is fuzzy since it is
possible to search a computer, where networked, from a remote terminal. It therefore
becomes important to decide which type of activity is covered by procedures relating
to search and which by procedures relating to interception. The Council of Europe
suggests a possible solution for the purposes of separation: where information is inert
(static and stored in one machine or in one file), search and seizure procedures are
recommended, and where data are moving between computers or storage files,
interception procedures. While acknowledging that this is not the only solution, the
Council of Europe emphasises clarity whichever method is adopted.'”

As for technical surveillance, developments in communications technology have
eroded the distinctions between computer communication, telecommunication, radio,
television and cable communication. By and large, the difference between public and
private communications is also breaking down. So, for the purposes of gathering
evidence, investigating authorities require access to traffic data. R95(13) therefore
makes the following recommendations to supplement existing rules on interception:

Principle No 5: in view of the convergence of information technology and telecommuni-
cations, laws pertaining to technical surveillance for the purposes of criminal investiga-
tions, such as interception of telecommunications, should be reviewed and amended
where necessary to ensure their applicability (R95(13), at p 26).

Principle No 6: the law should permit investigating authorities to avail themselves of all
necessary technical measures that make possible the collection of traffic data in investi-
gation of crimes (R95(13), at p 31).

Principle No 7: when collected in the course of a criminal investigation and in particular
when obtained by means of intercepting telecommunications, data which is the object
of legal protection and processed by a computer system should be secured in an
appropriate manner (R95(13), at p 33).

Principle No 8: criminal procedural laws should be reviewed with the view of making
possible interception of telecommunications and the collection of traffic data' in
respect of the investigation of serious offences against confidentiality, integrity and
availability of telecommunication or computer systems (R95(13), at p 34)."

Principle 6 deals with what may be seen as the less intrusive measure of discovering
the source of a communication and its destination. As this does not involve knowledge

113 Whilst accepting that there is a conceptual difference between search and interception, any
a%)plication of this theoretical distinction to IT is likely to prove problematic. The suggestion
of the Council of Europe is that the distinction be based on the state the information is in, ie,
in terms of whether the information is inert or in transit. This demarcation is likely to work if
one assumes that it applies to the state of the information when held by the user, not when
accessed by enforcement officers, since in the latter information may well be transmitted
from one terminal to another as part of the search. Furthermore, choosing this delineation
may require greater controls in cases where information on remote computers is accessed to
protect the rights of users of those remote computers.

114 The FBI introduced a system called the Carnivore in July 2000. It is a monitoring system that
allows them to collect a suspect’s e-mail without their knowledge or consent. It seems that
before its use they must assess the appropriateness of its use and obtain the Department of
Justice approval. See Dunham, ‘Carnivore, the FBI's e-mail surveillance system: devouring
criminals, not privacy’ (2002) 54 Fed Comm L] 543.

115 Any talk of interception of communications raises the sensitive issue of privacy. In the
context of the ECHR, interception of communications is prohibited unless certain minimum
standards are met. See for example Malone v UK (A/82) (1984) 7 EHRR 14; Klass v Federal
Republic of Germany (A28) (1979-80) 2 EHRR 214.
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of the contents of the communication, most individuals consider this to be less
intrusive than interception. Nonetheless, the methods of obtaining the information
may involve techniques which resemble those of interception and would need to
be regulated by the same rules as for interception of communications. In Britain,
police authorities have no specific powers to obtain details concerning the use of
telephone or other telecommunication lines. The matter of passing relevant informa-
tion is left entirely to the discretion of the companies operating the lines. The only
means by which the information may be accessed is either if the companies who run
the lines agree to co-operate, or if the authorities obtain a search warrant which allows
them to obtain documents which contain the evidence or require a computer printout
of anything contained in a computer. This assumes that such information is held by
the telecommunications companies. The use of search and seizure powers to obtain
such information may seem over-intrusive, an over-burdensome use of power but as it
carries with it safeguards it may be the best method. There is one major problem,
however. If the telecommunications company does not keep records of the type for
which a search warrant is issued, there is no power to require them to generate
records of this type, and a warrant allowing a very wide retrieval of information
would be excessively intrusive into the privacy of third parties.'*

Inevitably, some of the information gathered during interception of
communication — be it in relation to the source or destination of communications or
the contents of communication — is likely to be of a sensitive nature and may have
economic or political value. It is therefore essential that in creating legislation allow-
ing interception, sufficient guards are placed to ensure protection of data. Where a
person suffers losses as a result of mismanagement of data by the investigating
authorities, there must be some means of compensating the losses. R95(13) gives due
consideration to these issues in the explanatory memorandum to Principle 7.

Co-operation with investigating authorities, cryptography'’

The gathering of evidence in a computer environment is difficult, since: (a) the evidence
is intangible; (b) information of evidential value may be fragmented over different
systems and in a number of locations; and (c) knowledge of sophisticated computer
systems and encryption techniques may be needed.'® In light of these difficulties,
R95(13) makes the following recommendations regarding co-operation by the suspect
and third parties (innocent witnesses, operators and service providers):

Principle No 9: subject to legal privileges or protection, most legal systems permit
investigating authorities to order persons to hand over objects under their control that
are required to serve as evidence. In a parallel fashion, provisions should be made for

116 Since monitoring or interceptin%) telecommunications lines normally generates information
much wider than that sought by the original interception, adequate protective steps to
ensure that investigating authorities have access only to the required information are
required. The German provisions relating to surveillance may provide a possible model,
where the judiciary control material obtained during surveillance and the police have access
only to material regarded as relevant to their investigation by the judiciary.

117 The Organisation for Economic Co-operation and Development (OECD) and the European
Commission also examined the extent to which a state should intervene in the use of
cryptography. Guidelines were issued in late 1997. Visit www.oecd.org.

118 Note that the recommendation does make suc%gestions about the training of investigating
personnel and the creation of a special unit to deal with computer-related offences.
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the power to order persons to submit any specified data under their control in a
computer system in the form required by the investigating authority (R95(13), at p 35).
Principle No 10: subject to legal privileges or protection, investigating authorities should
have the power to order persons who have data in a computer system under their
control to provide all necessary information to enable access to a computer system and
the data therein. Criminal procedural law should ensure that a similar order can be
given to other persons who have knowledge about the functioning of the computer
system or measures applied to secure the data therein (R95(13), at pp 36-37).

Principle No 11: specific obligations should be imposed on operators of public and
private networks that offer telecommunication services to the public to avail themselves
of all necessary technical measures that make possible the interception of telecommuni-
cations by the investigating authorities (R95(13), at p 39).

Principle No 12: specific obligations should be imposed on service providers who offer
telecommunication services to the public, either through public or private networks, to
provide information to identify the user, when so ordered by the competent investigat-
ing authorities (R95(13), at p 40).

The explanatory memorandum makes clear that the powers in relation to third parties
should be extensive enough to require their active participation in providing access to
files and, if need be, provide passwords and other details about encryption techniques
to enable such access (p 38), subject to any legal privileges such as attorney-client
confidentiality (p 36). As for private and public network operators, they are not
only required to assist the authorities in the interception but put in place adequate
technical devices that allow interception. Where there is an inbuilt encryption mech-
anism in the system, the operator should be placed under an obligation to decrypt
the message for the authorities (p 39). Principle 12 takes this obligation further by
suggesting that service providers should be required to identify users when required.
It goes without saying that imparting such open-ended powers to enable intrusion
is likely to create a society that lives in constant fear of enforcement authorities.
Any attempt to introduce such far-ranging measures should be balanced by stringent
safeguards. R95(13) does not suggest the type of sanction in the event of non-
compliance. Presumably, in most jurisdictions, this would take the form of imprison-
ment or fine since the recommendations apply to both natural and legal persons
(P 38).“9

As is well known, cryptography greatly enhances the security of information
since it protects information from the prying eyes of unauthorised third parties.'”
Given its usefulness to those engaged in illegal activities such as child pornography,
corruption, drug trafficking, money laundering and terrorism, it inevitably raises the
important policy issue of whether steps should be taken to protect society from the
harmful effects of such a technology. Principle 14 of R95(13) recognises the harmful
potential of cryptography and suggests that ‘measures should be considered to

119 On the human rights front, the recommendation that the person under investigation be
ordered to provide all information necessary to access a computer and computer data in a
form required — ie, computer printout, decrypted, etc — is likely to cause concern since, under
Art 6(1) and (2) of the ECHR, there is an obligation on states to guarantee individuals the
right of a fair trial, and to preserve and respect the right of individuals to be ‘presumed
innocent until proved guilty according to law’. These rights have been interpreted as cover-
ing the right against self-incrimination. See Carr and Williams, ‘Council of Europe on the
Harmonisation of Criminal Procedural Law Relating to Information Technology (Recom-
mendation No R95(13)) — some comments’ [1998] JBL 469.

120 Encryption through digital signatures also contributes to a message’s integrity and the
sender’s identity.
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minimise the negative effects of the use of cryptography on the investigation of
criminal offences, without affecting its legitimate use more than is strictly necessary’.
However, R95(13) does not provide a list of specific measures that could be taken
apart from a brief allusion in the explanatory memorandum to place restrictions on
the possession, distribution or use of cryptography, thus leaving it to states to arrive
at an acceptable solution that ensures the interests of the public at large without
affecting the rights of genuine users. An obvious option is to give extensive powers to
enforcement authorities to intercept communications. Interception without the
cryptographic key would prove inadequate and code breaking would not be cost
effective.””!

Handling of electronic evidence and admissibility

Other than the above, R95(13) also covers issues of handling of electronic evidence
and its admissibility, collection of statistics, training of officers and international
co-operation in the search and seizure of evidence.

As for the collection, preservation and presentation of electronic evidence, the
Council of Europe suggests that special procedures must be in place since electronic
evidence is prone to corruption and manipulation which is not visible to the eye.
Providing for special procedures for electronic evidence will therefore establish its
integrity and authenticity. As regards admissibility of electronic evidence, it is correct
to say that this is provided for in a country’s procedural laws since much of the
evidence in computer-related criminal activities is likely to be of an electronic nature.
England and Wales have legislation in place that will allow this.

Due to the cross-border nature of computer-related crime, evidence relating to an
offence is likely to be spread over many countries. This means that network searches
may need to be executed at transborder level which may be done in a number of
ways — by conducting the search from the country where the entity under criminal
investigation is present or requesting enforcement authorities of the country where
the evidence is situated to obtain the evidence. Of course, searches, albeit via a net-
work of a system that is physically located in another state, will raise sovereignty
issues, and the co-operation of enforcement authorities of another country cannot
always be expected. R95(13)’s special reference to the need for international cooper-
ation through international agreements and mutual assistance is embodied in
Principles 17 and 18.

Procedural aspects in the Council of Europe Convention on Cybercrime

The drafters of the COE Convention seem to have taken R95(13) fully on board, while
expecting parties to ensure that in the implementation and application of the COE
Convention there will be safeguards in place for the adequate protection of human
rights and liberties (Art 15). The COE Convention imparts enforcement authorities to
search computer systems and seize information (Art 19); order service providers

121  Of course, human rights provisions must be taken into account when passing legislation in
respect of encryption. Were a similar proposal to be énut forward in European states, it will
have to take into account Art 8 of the ECHR. See Carr and Williams, ‘Council of Europe
on the Harmonisation of Criminal Procedural Law Relating to Information Technology
(Recommendation No R95(13)) — some comments’ [1998] JBL 469.
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(within their jurisdiction) to provide information in respect of the subscriber, such as
identity, postal address, billing and payment information (Art 18); collect traffic data
in real time and ask others such as service providers to assist in its collection (Art 20);
and intercept content data (Art 21).'*

As stated earlier, the borderless nature of IT means that investigation authorities
will need to obtain information and evidence from computer systems located in
other jurisdictions. They may also need to monitor traffic data across borders. Effect-
ive investigation therefore requires international co-operation and mutual assistance.
There are a number of mutual assistance treaties — for instance, the Council of Europe
Convention on Mutual Assistance in Criminal Matters 1959. The COE Convention
does not intend to displace any of the existing conventions and bilateral treaties but
supplements/enhances the available framework by addressing the particular needs
of detecting computer crime. Article 23 formulates the general principles and expects
mutual assistance to the greatest extent possible for the purpose of investigation or
proceedings concerning criminal offences related to computer systems and data, or
for the collection of evidence in electronic form of a criminal offence. Since speed is
an essential component for successful investigation, in urgent cases, the COE Conven-
tion does away with rigid formalities for requesting mutual assistance and enables
parties to request assistance using e-mails and other forms of instantaneous com-
munication. Also, request for expeditious preservation of stored data is allowed
under Art 29 and expeditious disclosure of preserved data under Art 30. Refusal for
preservation of data is allowed in limited circumstances: where the condition of dual
criminality’® is not fulfilled; where the request concerns a political offence or an
offence related to a political offence; and in the interests of sovereignty, security or
public order. Request for mutual assistance relates not only to the access of stored data
but also to real-time collection of traffic data. Another ground-breaking provision is
Art 35 which requires each party to designate a 24/7 point of contact for providing
immediate assistance.

Where states are not parties to mutual assistance agreements, Arts 27 and 28 make
provisions for procedures such as establishing central authorities to aid cooperation
and regulating confidentiality of requests and information.

From the above, it is clear that the problems in investigation posed by anonymity
and encryption can be addressed if the framework suggested by the Council of
Europe is adopted. Inevitably, the costs of keeping logs and other subscriber informa-
tion will fall on the service provider which might increase the overall costs. If the
consequence of this is a safer net environment, then it may, according to some, be a
price worth paying.'**

122 The United Kingdom’s RIP includes provisions that gives enforcement authorities the right
to obtain the relevant key from service providers for accessing encrypted information. The
Anti-Terrorism Security and Crime Act 2001 allows the Secretary of State to issue, and revise,
a code of practice relating to the retention by communications providers of communications
data obtained by or heldgEy them. This is justified on grounds of national security and crime
prevention.

123 The convention also addresses extradition in Art 24 and parties are required to extradite
individuals for offences criminalised under Arts 2-11 OF the Convention, provided the
offence is punishable under the laws of both countries by a maximum of one year imprison-
ment or a more severe penalty. This meets the minimum threshold set by the Council of
Europe Convention on Extradition 1957.

124 For an interesting economic analysis, see Hamdani, “‘Who's liable for cyberwrongs?” (2002) 87
Cornell LR 901.
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CONCLUSION: A BRIGHT FUTURE FOR E-COMMERCE?

It seems that international organisations, governments and governmental organisa-
tions have been driven by the need to ensure there are sufficient safeguards in place
that would reduce the economic risks posed by legal uncertainties and that the
vulnerabilities of the system are reduced to a tolerable level. While the work of
the UNCITRAL in relation to legal effectiveness of electronic communications may
have brought about some harmonisation, it is uncertain whether the legislative steps
in the form of creating specific computer related offences have created a desirable
level of safety in the electronic environment. Despite well publicised losses to the
industry due to vulnerability of the electronic medium, paucity of prosecutions comes
as a surprise and is a strong indicator that the creation of computer specific offences is
inadequate. It might be best for businesses to protect themselves against the peculiar
susceptibilities of the medium through adequate security management and security
devices. For instance, a survey of information security breaches conducted by Price-
Waterhouse Coopers and the Department of Trade and Industry (DTI)'® in 2002 indi-
cated that investment in information security in the United Kingdom was low despite
security incidents that cost the United Kingdom billions of pounds in 2001. The report
recommended that businesses create a security aware culture and put in place
appropriate steps in security management such as use of adequate technical security
devices, qualified personnel, penetration testing of its web sites and security audits.
While these suggestions are of a practical nature, it must be emphasised that a legal
framework promoting the use of the electronic medium of itself is insufficient to
reduce the vulnerabilities of the medium or protect the electronic environment from
external threats. Policy makers, governments and international organisations have
done their best to provide a legal framework for electronic commerce — its full utilisa-
tion and success are now in the hands of businesses.
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OVERVIEW

Transportation of goods from the seller’s country to the buyer’s country is an import-
ant part of any international sale contract. This applies equally to contracts concluded
offline and those online, unless of course the sale is for software, electronic books and
other electronically stored information that can be transferred online.

Much of the cargo in international trade is still transported by sea, and bills of
lading continue to play an important role as a transport document. Among its many
characteristics is its role as a transferable document of title which contributes to its
popularity. International developments in relation to the carriage of goods by sea are
significant. The number of conventions in force — the Hague Rules, the Hague-Visby
Rules and the Hamburg Rules — affecting sea transportation, in particular, bills
of lading, and the new transport convention (the Rotterdam Rules) indicate the
commercial and political interest vested in sea carriage by both the developed and
developing countries. The Hague Rules and the Hague-Visby Rules, products of
shipowning interests are influential and widely accepted, determine the responsi-
bilities and liabilities of the carrier where goods are transported using bills of lading
or documents of title. On the contrary, the Hamburg Rules, which casts its net wider
as a result of a strong political agenda on the part of developing nations, when
measured against the numbers of ratification, are of limited application. The current
regime of three conventions is, to say the least, undesirable. Emerging new prac-
tices in relation to transport documents in the form of electronic bills of lading and
electronic waybills as a result of developments in information technology also com-
pound the uncertainties. Hence, the drafting of a new convention which was adopted
in 2008.

Chapters 5 and 6 start off with the different guises of a contract of carriage of
goods by sea. Chapter 5 deals with voyage charterparties in brief and Chapter 6 with
bills of lading, a multipurpose transport document that plays a dominant role in
international sales involving sea transportation. Chapter 7 deals with obligations of
the carrier and the shipper in respect of a bill of lading under common law and
Chapter 8 with the Hague Rules and the Hague-Visby Rules (implemented in the
United Kingdom by the Carriage of Goods by Sea Act 1971). Chapter 9, while con-
sidering and highlighting the merits of the Hamburg Rules, concludes with a brief
account of the new transport convention, known as the Rotterdam Rules which
will be open for signature in November 2009.

While sea carriage is the predominant mode of transporting worldwide, other
forms of unimodal transport — air, rail and road - also play an important role on the
international cargo transportation scene. The responsibilities and liabilities of the
parties to transport contracts involving these different modes of transportation
have been regulated by various international conventions. Chapter 10 deals with the
Warsaw regime that affects international transportation of cargo by air and con-
cludes with a section on the Montreal Convention 1999. Chapter 11 considers the
CIM 1999, the international convention affecting transportation by rail and Chapter
12 devotes itself to the Convention on the International Carriage of Goods by Road
1956 (CMR), an international convention affecting international road transportation
of cargo.
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Containerisation brought its own exciting developments in the form of
door-to-door transport using a combination of modes of transportation and the use
of a multimodal (combined) transport document. Attempts to harmonise the law
through an international convention surprisingly have been unsuccessful. The final
chapter in this part therefore looks at the current legal framework against the
backdrop of standard forms used by trade associations such as British International
Freight Association (BIFA) (in the United Kingdom) and the International Federation
of Freight Forwarders Associations (FIATA) which draws upon the United Nations
Conference on Trade and Development (UNCTAD)/International Chamber of
Commerce (ICC) Rules on Multimodal Transport. As and where relevant, the reader’s
attention is drawn to recent studies and proposals emanating from international
organisations such as the United Nations Economic Commission for Europe
(UNECE) and UNCTAD.



CHAPTER 5

TRANSPORTATION OF GOODS BY
SEA - CHARTERPARTIES

INTRODUCTION

As seen in Chapter 1, under a contract for sale on cost, insurance, freight (CIF) terms,
the seller is responsible for arranging transport of cargo from his country to the
buyer’s. Even where the sale is not on CIF terms, transport is still an integral part of an
international sale transaction. For instance, in a free on board (FOB) contract, the
buyer may arrange transport, or he may ask the seller to arrange transport on his
behalf. Depending on the amount of cargo, a number of options are open to the
shipper (seller or buyer) where sea carriage is envisaged. Where the cargo is insuffi-
cient to fill the entire cargo space of a ship, it is normal for the shipper to find space on
a liner service' and obtain a bill of lading — a document that the seller is obliged to
tender to the buyer in a CIF contract.” Where the shipper is the buyer, he is also likely
to obtain a bill of lading which, due to its versatility, can be used to sell the goods on
to a third party or used as security for raising money to finance the sale.” Where
the amount of cargo is sufficient to take up a vessel’s full cargo carrying capacity, it is
commonplace to charter a ship. Under this type of arrangement, the shipowner agrees
to make the ship available to the charterer for a specified voyage(s) — for example,
from Southampton to Singapore — or a specified period of time — from 1 January 2008
to 1 January 2009. However, not all charterparties fall neatly into these two classifica-
tions. A number of variations are found in practice — trip charter, consecutive voyage
charter and long term freighting contracts. In a trip charter, the contract is for a voyage
on time charter terms thereby providing a minimum/maximum period for the voy-
age.! In a consecutive voyage charter, the contract is for a number of consecutive voy-
ages within an agreed period, and in a long term freighting contract, the agreement is
to carry quantities of cargo on particular routes over an agreed period of time with the
shipowner choosing the ships.

The contract between the charterer (one who charters the ship) and the shipowner
is known as a charterparty.’ In English law, there is no requirement that it be in a
written form. However, it is usual for the charterparty to be in writing. The charter-
party will identify the vessel, the cargo it is to carry, the voyage(s) or time for which
the ship is made available, and contain terms in respect of the various responsibilities

1 Inliner service, there is a regular schedule of sailings to particular ports. This is different from
tramp shipping where sailings are dependent on cargo and there is no regular schedule. A
tramp shipping service is normally used for sending bulk Cario in shiploads. Note that tramps
are not common carriers — they are contract carriers. See Buckley, The Business of Shipping, 8th
edn, 2008 Cornell Maritime.

2 See Chapter 1, pp 15-16.

3 See Chapters 6, 7, 8 and 15. Note that the bill of lading is also a document called for under a
documentary credit (letter of credit) arrangement. See Chapter 15 for further on documentary
credit arrangements.

4 These are classified however as time charters for the purposes of Law Reform (Frustrated)
Contracts Act 1943 which does not apply to voyage charters (s 2(5)). See also The Eugenia [1964]
2 QB 226. Note that in a trip charter the charterer pays hire, not freight.

5 The chartering arrangements are not always that simple. It is not unknown for a time charterer

to subsequently sub-charter the vessel to another party on a voyage charterparty, as in The
Torepo [2002] 2 Lloyd’s Rep 535.
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and liabilities of the shipowner and the charterer. Charterparties have been standard-
ised since the beginning of the 20th century by organisations such as the Baltic and
International Maritime Conference — now known as the Baltic and International
Maritime Council (BIMCO) - and the Chamber of Shipping. A number of standard
charter forms are available — some for use with all cargoes, and some for special
cargoes, such as grain. Of course, the parties may vary the charterparty clauses,
should they wish to. It is not unusual to find amendments or additional clauses, since
some of the standard charterparties drafted in the early part of the 20th century do not
reflect the current trade practice.® Other than standard form charterparties, charterers
who charter vessels on a frequent basis (for example, oil companies) have their own
charterparty forms — for example, British Petroleum’s Beepeevoy and Shell’s Shellvoy.
Terms expressed in the charterparty, provided it is governed by English law, are
subject to rules of interpretation of contract terms and general principles of English
contract law.” However, English common law implies a few obligations on the part of
the shipowner and the charterer, and these are considered in this chapter. Before
going on to the common law implied undertakings, a brief description of the different
types of charterparties is provided.

TYPES OF CHARTERPARTIES

Charterparties are classified into three (basic) types: voyage charterparties, time
charterparties and demise charterparties. A brief description of these three types
is given below. However, only the voyage charterparty is examined in this chapter.
The others are outside the scope of this book, since they are concerned with the hire,
employment or lease of the vessel.

Voyage charterparty

Under a voyage charterparty, the shipowner agrees to charter the vessel to the
charterer for one or more specified voyages. The vessel remains under the control of
the shipowner who is responsible for equipping and manning the vessel. The crew
and master are employees of the shipowner, and he is responsible for their wages. The
shipowner in a voyage charterparty undertakes to transport the goods to the port(s)
specified in the charterparty. The charterer undertakes to provide the specified cargo
and pay for the services either as a lump sum for the voyage, or in terms of the
amount and type of cargo carried.

A number of standard forms are in use. The most well known standard form for
use with general cargo is GENCON charterparty, approved by BIMCO. The form,
despite revisions (in 1922 and 1976), was not comprehensive with the result that
parties using GENCON regularly inserted additional clauses.® BIMCO therefore
produced an amended version of GENCON known as GENCON 1994.° The 1994

6 Carras (JC) and Sons (Shipbrokers) Ltd v President of India (The Argobeam) [1970] 1 Lloyd’s Rep
282, at p 287.

7 See Louis Dreyfus et Cie v Parnaso Cia Naviera SA (The Dominator) [1959] QB 514 Salamis Shipping
(Panama) Sa v Edm van Meerbeeck and Co SA (The Onsilos) [1971] 2 Lloyd’s Rep 29.

8 See Overseas Transportation Co v Mineralimportexport (The Sinoe) [1971] 1 Lloyd’s Rep 514.
9 Specimen copy reproduced in Appendix 2.



Chapter 5: Transportation of Goods by Sea — Charterparties 163

version has introduced new clauses, such as cl 19, on law and arbitration, and has
modified a number of clauses to reflect modern practice — for instance, cl 8 (lien)"
clause and cl 10 (bills of lading). There are also other standard forms for use with
specific cargo — for example, NORGRAIN 89 (North American grain charterparty
issued by the Association of Shipbrokers and Agents (USA) Inc) for use in the carriage
of grain, OREVOY (the Baltic and International Maritime Conference standard ore
charterparty) for use in the carriage of ore, and FERTICON (Chamber of Shipping
fertilisers charter) for use in the carriage of fertilisers."

Time charterparty

Under a time charterparty, the charterer hires the vessel for a specified period of time.
As in a voyage charter, the shipowner retains control of the ship and the employees on
board the ship. However, the charterer is responsible for its deployment, the number
of voyages it undertakes, and the destination of the voyages. The shipowner in a
time charterparty does not undertake to transport the goods to a specified port(s)
as in a voyage charterparty. There are also a number of standard time charter forms —
the most well known of these are BALTIME (Baltic and International Maritime
Conference uniform time charter) and the NYPE (New York Produce Exchange time
charter).”” Due to the nature of time charterparties, their terms concentrate on
employment of vessel, speed of vessel, maintenance of vessel, hire period, return of
vessel, payment of hire, etc. Since the emphasis of time charterparties relates to the
vessel, they are beyond the scope of this book and therefore not examined in this
chapter.”

Demise charterparty

Also known as a bareboat charterparty, in this type of charterparty, the shipowner
passes possession and control of ship to the charterer. The shipowner is no longer
responsible for equipping the ship or employing the crew as in a voyage or time
charterparty. For the duration of the charter, the charterer is responsible for manning,
equipping and insuring it. Mackinnon L], in Sea and Land Securities v Dickinson and
Co,* formulated the difference thus:

... the distinction between the demise and other forms of charter contract is as clear
as the difference between the agreement a man makes when he hires a boat in which
to row himself and the contract he makes with a boatman to take him for a row [at
pp 69-70].

Once again, due to its nature, a demise charterparty is beyond the scope of this book.

10 For further information, see ‘Lien’, pp 225-6 below.

11  For specimen copies of these other forms, see Glass, Todd and Clarke, Standard Form Contracts
for the Carriage of Goods, 2000, LLP.

12 See Appendix 3 for a specimen copy of NYPE 93.

13 See Wilson, Carriage of Goods by Sea, 6th edn, 2008, Pearson Longman for an excellent account
of time charterparties.

14 [1942] 2 KB 65.



164 International Trade Law

COMMON LAW IMPLIED OBLIGATIONS IN A
VOYAGE CHARTERPARTY

As stated earlier, common law implies a number of undertakings on the part of the
shipowner and the charterer. On the part of the shipowner, common law implies that
he will:

(a) provide a seaworthy ship;

(b) proceed with due dispatch;

(c) carry the cargo to the agreed destination without deviation; and

(d) use due care and skill in navigating the vessel and carrying the goods.

These obligations on the part of the shipowner are also implied in a bill of lading
governed by common law. The scope of these undertakings and the effect of the
breach of these terms are considered in Chapter 7 below.

For the charterer’s part, common law implies that he will:

(a) nominate a safe port; and
(b) not ship dangerous goods without disclosure.

Nomination of a safe port

‘Safe port’ was defined in Leeds Shipping v Société Frangaise Bunge (The Eastern City)" in
the following manner:

... a port will not be safe unless, in the relevant period of time, the particular ship can
reach it, use it and return from it without, in the absence of some abnormal occurrence,
being exposed to danger which cannot be avoided by good navigation and seamanship
[at p 131].

It is difficult to construct a priori an exhaustive list of situations likely to fall within the
definition provided in The Eastern City. The matter is one of fact and has to be decided
in the light of factors such as the vessel’s manoeuvrability and availability of weather
reports. Most obvious incidents likely to render a port unsafe are meteorological
events which cannot be avoided through good navigation. For instance, unpredict-
able weather and absence of weather reports may render a port unsafe. The Dagmar'°
illustrates this well. The defendants in this case ordered the vessel to Cape Chat,
where there was a sudden swell and the moorings of the ship came apart, as a result of
which she went aground. The master had asked for weather reports, but these were
not provided. In the circumstances, the court held that there was no negligence on the
master’s part, and the port was unsafe.

Disturbances of a political nature may also render a port unsafe. In Ogden v Gra-
ham,"” under the voyage charterparty, the vessel was to go to a safe port in Chile, with
leave to call at Valparaiso. At Valparaiso, she was ordered to Carrisal Boju. The port
was closed by government order, and the vessel was likely to be confiscated on entry.
The ship waited for the port to open and discharged the goods. Shipowners claimed

15 [1958] 2 Lloyd’s Rep 127.
16 [1968] 2 Lloyd’s Rep 563. For a recent example, see The Marinicki [2003] 2 Lloyd’s Rep 655.
17 (1861) 31 LJQB 26.
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damages for the delay. The issue was whether political safety came within the safe
port obligation. Blackburn ] had no hesitation in finding that it did. According to him:

In the absence of all authority bearing on this matter, I am of the opinion that under the
terms of the charterparty like the present the charterer is bound to name a place which
at the time he names it is one into which the ship can get; and that although the ship can
physically get into it as far as navigation and what may be called the natural incidents
are concerned, yet if that would be at the certain risk of confiscation then the place is not
a ‘safe port’ [at p 29].

Obstacles of a temporary nature, however, will not render a port unsafe. In the event
of a temporary obstacle, the master will be expected to wait for a reasonable time until
it is removed or has abated." Only where the delay is such as to frustrate the object of
the contract will there be a breach of the safe port undertaking. In Grace v General
Steam Navigation Co Ltd (The Sussex Oak),"” it was held that an icebound port did not
render the port unsafe unless it was icebound for a period which would frustrate the
object of the charterparty.

The shipowner is not under an obligation to ensure that the port nominated is
safe. On arrival, in the face of obvious danger, if the master enters the port, the safe
port undertaking in the charter will not benefit the shipowner since the negligence
would have broken the chain of causation.”” The master can refuse to enter the port
nominated if he thinks it is dangerous to enter it. Whether the voyage charter allows
the charterer to nominate another port, in the absence of an express term,” is open to
doubt. The GENCON 1994 charterparty, in cl 1, provides that ‘the vessel is to proceed
to the discharging port(s) . . . or so near thereto as she may safetly get and lie always
afloat, and there deliver the cargo’” which imparts the right to the shipowner to dis-
charge the goods at another port. The distance of the alternative port from port of
discharge that will be tolerated will depend on the availability of alternative safe
ports in the immediate vicinity of the discharging port. Where ports are sparse (as is
in certain parts of the world), the shipowner will be able to discharge the goods at a
port that is a fair distance from the port originally nominated.”

A question that vexed shipping lawyers until recently is the scope of the safe port
undertaking, that is, when should the port be safe and for what length of time? In
other words, is safety of the port an absolute continuing obligation, that is, from the
moment of its nomination to the moment of damage,” or is it limited to the safety of
the port at the time of nomination and its expected safety from the moment of its
arrival to its departure? Clarification about the scope was provided by the House of
Lords in Kodros Shipping Corp v Empresa Cubana de Fletes (The Evia) (No 2).** The vessel

18 See Independent Petroleum Group v Seacarriers [2006] EWHC 3173 where the port of Beira held to
be unsafe, due to failure of port authorities to monitor a navigation channel prone to shifting
sands. Damages for detention awarded. For some more recent cases on the sar}; port obligation
see The Livanita [2007] EWHC 1317 (Comm); The Archinidis [2008] EWCA Civ 175.

19 [1950] 2 KB 383.

20 See The Kanchenjunga [1990] 1 Lloyd’s Rep 391; Compania Naviera Maropan SA v Bowaters Lloyd
Pulp and Paper Mills Ltd (The Stork) [1955] 2 QB 68.

21 Where a right to decline a nomination is given, the master is ex}s)ected to act honestly and in
ood faith. See Abu Dhabi National Timber Co v Products Star Shipping Ltd (The Product Star)
No 2) [1993] 1 Lloyd’s Rep 397.

22 See The Athamas [1963] 1 Lloyd’s Rep 287.
23 See NV Stoomv Maats 'De Maas’ v Nippon Yusen Kaisha (The Pendrecht) [1980] 2 Lloyd’s Rep 56.
24 [1982] 2 Lloyd’s Rep 307.
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was chartered under the BALTIME form (a time charterparty). The form, expressly in
cl 2, provided that the ship was to be employed between safe ports which reflects the
undertaking implied at common law. The charterers nominated Basrah (Iraq) as the
port of unloading. At the time of nomination, there was no reason to believe that
Basrah could be rendered unsafe due to hostilities. The ship arrived in Shatt al Arab
on 1 July, but had to wait till 20 August for a berth in Basrah. Unloading was com-
pleted on 22 September. However, on that day, all sea traffic in Shatt al Arab ceased,
due to war between Iran and Iraq. The arbitration tribunal held the charterparty was
frustrated, and the shipowner appealed on the grounds that the frustration was self-
induced due to the breach of the safe port undertaking embodied in cl 2 of the char-
terparty. After careful examination of existing case law on the safe port undertaking,
the House of Lords concluded that the undertaking was not a continuing contractual
promise, but referred only to the prospective safety of the port. According to Lord
Roskill:

... the charterer’s contractual promise . .. relate[s] to the characteristics of the port or
place in question and in my view means that, when the order is given, that port or place
is prospectively safe for the ship to get to, stay at, so far as necessary, and in due course,
leave [at p 315].

The responsibility of the charterer, however, does not extend to abnormal or
unexpected events. As Lord Roskill reasoned:

... if those characteristics are such as to make that port or place prospectively safe in
this way, I cannot think that if, in spite of them, some unexpected and abnormal event
thereafter suddenly occurs which creates conditions of unsafety where conditions of
safety had previously existed and as a result the ship is delayed, damaged or destroyed,
that contractual promise extends to making the charterer liable for any resulting loss or
damage, financial or physical. So to hold would make the charterer the insurer of such
unexpected and abnormal risks which in my view should fall upon the ship’s insurers
... unless ... the owner chooses to be his own insurer in these respects [at p 315].

However, the charterer’s obligation is not fulfilled upon nomination of a prospect-
ively safe port. Should a port become unsafe while the vessel is approaching the
destination, the charterer is obliged to renominate another port and, should it be
already in the port, it should be asked to leave the port forthwith, provided it can. In
other words, the charterer is placed under a further and secondary obligation. As
expressed by Lord Roskill:

... while the primary obligation is . . . to order the ship to go only to a port which, at the
time when the order is given, is prospectively safe for her, there may be circumstances in
which, by reason of a port, which was prospectively safe when the order to go to it was
given, subsequently became unsafe . . . imposes a further and secondary obligation.

In this connection, two possible situations require to be considered. The first situation is
where, after the time charterer has performed his primary obligation by ordering the
ship to go to a port which, at the time of such order, was prospectively safe for her, and
while she is still proceeding towards such port in compliance with such order, new
circumstances arise which render the port unsafe. The second situation is where, after
the time charterer has performed his primary obligation by ordering the ship to go to a
port which was, at the time of such order, prospectively safe for her, and she has
proceeded to and entered such port in compliance with such order, new circumstances
arise which render the port unsafe.

In the first situation ... the time charterer ... [is] to order her to go to another port
which, at the time when such fresh order is given, is prospectively safe for her. This is
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because . .. the charterer . .. [is] to do all that he can effectively do to protect the ship
from the new danger in the port which has arisen since his original order for her to go to
it was given.

In the second situation . . . [if] it is not possible for the ship so to leave, then no further
and secondary obligation is imposed . . . [If] it is possible for the ship to avoid the new
danger in the port which has arisen by leaving, then a further and secondary obligation
is imposed . . . to order the ship to leave the port forthwith, whether she has completed
loading or discharging or not . . . to order her to go to another port which, at the time
when such fresh order is given, is prospectively safe for her [at pp 319-20].

On the facts of the case, the court held that there was no breach of the safe port
obligation. Basrah was a prospectively safe port at the time of nomination and she
was trapped in Basrah due to an abnormal occurrence.

In a case decided in 1983,* the vessel was unable to enter Basrah until 20
September. Likelihood of war was imminent, but the charterer did not order the
ship to leave, which she could have done. The court found that the charterer was in
breach of the safe port obligation.

The secondary obligation, however, raises a number of questions. Does the further
obligation require the charterer to be vigilant at all times continuously — that is, to
check there are no abnormal or unusual occurrences, or likelihood of abnormal or
unusual occurrences in the nominated port or on the way to the nominated port?
What standard of care must he exercise? Is it one of due diligence or is it absolute? Is
the secondary obligation personal to the charterer? In other words, is he liable for the
negligence on the part of expert third parties from whom he has taken advice?

The standard for establishing whether a ‘political risk” renders a port unsafe
seems to be that of the reasonable shipowner or master as indicated by K/S Penta
Shipping A/S v Ethiopian Shipping Lines Corp (The Saga Cob)** In other words, if a
reasonable shipowner or master would decline to send or sail his vessel in the face of a
political risk, the port would be unsafe (at p 551).”

The meaning of safe port expounded in The Evia (No 2) applies equally to voyage
charterparties, as was pointed out by Lord Roskill. However, unlike in a time charter,
the voyage charterer has no control over employment of the ship. The voyage charter
may provide for a range of ports but, once nominated, there is no right to renominate
unless there is a clause to that effect. Similarly, in a charterparty naming a specific port.
No guidance is provided on how the secondary obligation will be construed in these
cases. Their Lordships preferred silence in The Evia (No 2). In the words of Lord Roskill:

... What is a voyage charterer to do . ..? My Lords, this problem seems never to have
been judicially considered in any detail: indeed . .. in The Houston City [1956] AC 266,
the Privy Council expressly denied to consider it.

... I find it much more difficult to say what are the comparable obligations under a
voyage charterparty at any rate where there is no express right to renominate. The well-
known decision in Duncan v Koster (The Teutonia) (1872) LRPC 171 — a case decided long

25 The Lucille [1983] 1 Lloyd’s Rep 387.

26 [1992] 2 Lloyd’s Rep 545. This case considered the safety of the port of Massawa in the light
of guerrilla activities of rebel Eritrean forces in and around the coastal waters. Note that this
was in the context of a time charterparty. See also Dow-Europe v Novokia Inc [1998] 1 Lloyd’s
Rep 306.

27 See also Pearl Carriers Inc v Japan Line Ltd (The Chemical Venture) [1993] 1 Lloyd’s Rep 508, at
p 520; The Kanchenjunga [1990?1 Lloyd’s Rep 391, at pp 397-400.
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before the doctrine of frustration assumed its present form — has always presented
difficulties and voyage charterparties today almost invariably contain war and strike
clauses which give the shipowner and their masters the right sometimes to require
another nomination and sometimes an unfettered right to proceed elsewhere. I think,
therefore, in a case where only a time charterparty is involved, that it would be unwise
... to give further consideration to the problems of which might arise in the case of
voyage charterparty ... I would leave these problems for later consideration if and
when they arise [at pp 318-20].

One possible solution is to construe the secondary obligation as giving rise to an
implied obligation to renominate in a voyage charterparty. This could be justified on
the grounds that to hold a voyage charterer liable in the absence of an express
renomination clause would make the charterer the insurer for an emerging imminent
danger, the effects of which could be avoided by taking evasive action. This implied
obligation to renominate should, however, be used sparingly, that is, only where the
voyage charterparty does not have an express renomination clause, and where the
circumstances indicate imminent danger. Interestingly, some of the voyage charter-
parties do have a renomination clause. For instance, cl 2 of TANKERVOY 87 (Tanker
voyage charterparty 1987) provides for nominations and renominations as follows:

Charters shall nominate loading and discharging ports or places and shall have the
option of ordering the vessel to a safe port or place en route . . .

If after loading or discharging ports or places are nominated, charterers desire to vary
them, owners agree to issue such revised instructions as are necessary to give effect to
charterer’s revised orders . . .

In the event of breach of the safe port obligation, the charterer becomes liable for
damages incurred by the shipowner — both for physical loss (for example, damage to
the fabric of the ship) and economic loss (for example, hire). This right to damages
is not affected where a shipowner does not refuse nomination of an unsafe port.
However, the shipowner will not be successful with his claim for damages where
the charterer is able to show that the acceptance on the part of the shipowner of
the nomination amounted to a waiver,”® or where the behaviour on the part of the
shipowner is of a character (that is, unreasonable) that breaks the chain of causation.
As Morris L] indicated in Compania Naviera Maropan SA v Bowaters Lloyd Pulp and
Paper Mills Ltd (The Stork):*

The owners must not throw their ship away. If, having the opportunity to refrain from
obeying the order, and having the knowledge that the ship had been wrongly directed
to run into danger, those responsible for the ship allow her to be damaged, when they
could have saved her, it would be contrary to reason if damages could be recovered . . .
they would not be the result of the breach of contract, but of the deliberate and unneces-
sary act of those in control of the ship [at p 104].%

Not to ship dangerous goods

The obligation on the part of the charterer not to ship dangerous goods without
disclosure is also implied by common law in bills of lading. The meaning of

28 See Pearl Carriers Inc v Japan Line Ltd (The Chemical Venture) [1993] 1 Lloyd’s Rep 508.
29 [1955]2 QB 68.
30 See also The Kanchenjunga [1990] 1 Lloyd’s Rep 391.
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dangerous goods and the scope of the undertaking are examined in detail in Chapter
7,p 217 below.

COMMON LAW IMMUNITIES

Common law implies a number of immunities that operate in favour of the shipowner
in charterparties. The shipowner is not liable for loss or damage to cargo that is
caused by:

(a) an act of God;
(b) an act of the Queen’s enemies; and
(c) inherent vice.

These immunities are also implied in bills of lading governed by common law.
The scope of these immunities is examined in Chapter 7.

USUAL EXPRESS TERMS

A voyage charterparty usually contains a number of express terms. It is not possible
to examine all the terms, since the wording of these terms varies from charterparty to
charterparty. What is provided here is a list of terms which are likely to be found in
most standard form charterparties.

The charterparty will contain a number of clauses, including introductory clauses
identifying the vessel’s identity, its cargo capacity, the time from when performance
of the charter is to start and cancellation clause.” Where the vessel is in the port of
loading, it would be easy to fix the start date precisely. Since, the vessel, in most cases,
is unlikely to be at the port of loading, it is common practice to indicate where the
vessel is on the date of the charter or when it can be expected to be ready to load.
Express terms relating to the position of a ship on the date of the charter has import-
ant consequences. In Behn v Burness,” the charter stated that the vessel was described
as ‘now in the port of Amsterdam’. At the time of the charter, the vessel was 62 miles
away and arrived at Amsterdam four days later. The charterer refused to load the
cargo onto the ship. The clause was held to be a condition, since charterers use the
position of the ship on the date of the charter to calculate the time of the ship’s arrival
at the port of loading and inaccurate statements in respect of position would under-
mine the foundation of the contract. Similarly, ‘expected ready to load’® clauses, it
seems, will be construed as conditions. For instance, in Maredelanto Compaiiia Naviera
SA v Bergbau-Handel Gmbh (The Mihalis Angelos),* the ship was chartered for a voyage
from Haiphong to Hamburg or other European ports. The charter described the vessel
as ‘now trading and expected ready to load under this charter about 1 July 1965’. On

31 See, for instance, The Democritos [1976] 2 Lloyd’s Rep 149.

32 (1863) 3 B&S 1; (1863) Ex Ch 751.

33 These clauses should not be confused with NOR (notice of readiness). ‘Notice of readiness’ (to
load) by custom is C§iven by the shipowner to the charterer thus triggering the running of
laytime (time agreed for loading/discharging of cargo). See The Mexico 1 [1990] 1 Lloyd’s Rep
507 on the effect of failure to give NOR on laytime. See also The Happy Day [2002] 2 Lloyd’s
Rep 487 on notice of readiness to discharge.

34 [1971]1 QB 164.
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17 July, the charterers repudiated their contract. There was evidence on the date of the
charter (25 May 1965) that the owners could not have reasonably estimated the vessel
to be at Haiphong on 1 July. The court held that the ‘expected ready to load” was a
condition and the repudiation effective. According to Megaw LJ:

[The owner] is undertaking that he honestly and on reasonable grounds believes at the
time of the contract that the date named is the date when the vessel will be ready to
load. Therefore, in order to establish a breach of that obligation, the charterer has the
burden of showing that the owner’s contractually expressed expectation was not his
honest expectation, or at least that the owner did not have reasonable grounds for it.

In my judgment, such a term in a charterparty ought to be regarded as being a condition
of the contract . . . that is, that when it has been broken, the other party can, if he wishes,
by intimation to the party in breach, elect to be released from performance of his further
obligations under the contract; and he can validly do so without having to establish that
on the facts of the particular case the breach has produced serious consequences which
can be treated as ‘going to the root of the contract’ . . . [at p 204].

Clauses on specific cargo or cargoes and the quantity to be carried, agreed rate of
freight, time allowed for loading and unloading of the cargo (called laydays) are also
found in the charter. Where the charterer does not load the cargo specified, he is in
breach of the charterparty. In these circumstnaces, the shipowner can repudiate the
contract. As to whether the shipowner exercises this right, or agrees to load cargo of
another type, is dependent on the circumstances. Where the market conditions do not
favour shipping interests — that is, in lean times — the shipowner may decide to waive
the breach and agree to carry other cargo provided by the charterer. As stated earlier,
freight charges are calculated on the kind of cargo carried. Change in cargo will mean
change in freight rates, and the charterer will be required to pay the market rate of
freight for that cargo.” Where the charterer does not provide the amount of cargo
agreed he will be required to pay damages for the amount of freight lost (also known
as dead freight).

The charterparty, as stated earlier, usually specifies the laydays/laytime,® that is,
a period of time agreed for the purposes of loading or discharging of cargo from the
ship. In the absence of a term on laydays in the charterparty, it will be implied that the
operations of loading and discharge are carried out within a reasonable time, taking
into account the circumstances of the case such as facilities available at the port, the
custom of the port, etc.” Where the charterer is unable to load /discharge cargo within
the days agreed in the charterparty, the charterer is in breach of the contract and will
be liable to the shipowner in damages for detaining the vessel to complete loading/
discharging. It is therefore common practice to insert a demurrage clause in the
charter, a clause that fixes the amount of damages payable for exceeding the laydays.*
The courts will normally respect the sum stipulated in the demurrage clause, unless it
is so high as to be unconscionable in keeping with the general approach in English
law to liquidated damages and penalties.”” Demurrage runs continuously. It will
accrue despite strikes, bad weather, etc, unless the demurrage clause is worded to

35 Steven v Bromley [1919] 2 KB 722.

36 See cl 6 of GENCON 1994, 1976.

37 Van Liewen v Hollis [1920] AC 239.

38 See cl 7 of GENCON 1994, 1976.

39  Dunlop Pneumatic Tyre Co Ltd v New Garage and Motor Co Ltd [1915] AC 79, at p 86ff.
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take account of these events.” There may be exceptions in the charter in relation to
laytime provisions, but these will not be effective in respect of demurrage unless they
are suitably worded.

It is possible that a charterer completes the loading/discharging operation before
the expiry of the laydays. Where this is the case, the charterer cannot detain the ship
on the basis that the laydays have not been exhausted — the reason being that
laydays are for the sole purpose of loading/discharging operations. So where, after
completion of loading and within the laytime, the charterer detains the vessel for the
purposes of documentation, he will be liable for detention.*

Other than the above terms, the charterparty may contain terms about seaworthi-
ness of the ship and deviation, which may displace the common law implied obliga-
tions where clearly worded.* For instance, cl 3 of GENCON 1994 provides in respect
of deviation that ‘the vessel has liberty to call at any port or ports in any order, for the
purpose to sail without, to tow and/or assist vessels in all situations, and also to
deviate for the purpose of saving life and/or property’. In respect of seaworthiness,
for example, cl 1(a) of TANKERVOY 87 states that ‘the owners shall before and at the
beginning of the loaded voyage exercise due diligence to make the vessel seaworthy
and in every way fit for the voyage, with her tanks, valves, pumps and pipelines tight,
staunch, strong and in good order and condition with a full and efficient complement
of master, officers and crew for a vessel of her type, tonnage and flag’.

Clauses exempting the carrier from liability for loss or damage to goods due to
events such as the negligence of the master of crew, storms, strikes, wars and ice
are also commonly found in charterparties.” Some of the express exemption clauses
frequently found in charterparties are also found in bills of lading and are therefore
examined in Chapter 7.

Jurisdiction, arbitration and applicable law clauses* are also not uncommon.
Where the standard form does not provide for these, it may well be in the parties’
interests to come to an agreement on choice of law and choice of jurisdiction to avoid
nasty surprises in the course of resolving disputes. Interestingly, many charterparties
choose England as the venue and English law as the applicable law — perhaps due to
England’s historical past in shipping and commerce.

As stated earlier, in a voyage charter, the master may be asked to issue bills of
lading by the charterer. Bills of lading issued under charterparties frequently
incorporate terms contained in the charterparty. The extent to which these terms bind
the bill of lading holder (who is not the charterer as in the case of a buyer in a CIF
contract) are examined in the following chapter.

CONCLUSION

As stated in the introduction to this chapter, even where goods are transported under
a voyage charter, it is commonplace for the charterer to obtain bills of lading from the

40  The John Michalos [1987] 2 Lloyd’s Rep 18; The Nordic Navigator [1984] 2 Lloyd’s Rep 182.
41 Nolisement (Owners) v Bunge y Born [1971] 1 KB 160.

42 See Chapter 7, pp 213-16 below.

43 See, eg, cll 2,16,17 and 18 of GENCON 1994; cl 26 of TANKERVOY 87.

44 See Chapters 16 and 17 on jurisdiction and applicable law issues and Chapter 19 for
arbitration.
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master regardless of whether or not the sale is on CIF terms. The bill of lading’s
pivotal role in international commerce is due to characteristics peculiar to it. The next
four chapters therefore concentrate on the characteristics of a bill of lading, common
law as it affects bills of lading and the international conventions that determine the
responsibilities and liabilities arising under a bill of lading.
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CHAPTER 6

BILLS OF LADING

INTRODUCTION

The bill of lading, as indicated in Chapter 1, plays a vital role in international com-
merce where sea carriage is envisaged. Its use is traceable to the 14th century." In its
primitive form, it was a receipt indicating the nature of the cargo and the quantity.
Time, convenience and mercantile practice saw the incorporation of terms of
carriage in the bill of lading and its elevation to a document of title, such that posses-
sion of the bill of lading was deemed constructive possession of the goods. Recog-
nition of the bill of lading as a symbol for the goods made way for the sale of goods
to a third party during transit (that is, while they were on the high seas). Goods
were symbolically delivered by endorsement and transfer of the bill of lading.?
Transfer of the bill of lading to the third party did not, however, operate to transfer
rights under the bill of lading to the third party, due to the doctrine of privity.® In
order to effect an automatic transfer of contractual rights to the endorsee, the Bills
of Lading Act was enacted in 1855. Due to problems caused largely by poor draft-
ing,* this statute was repealed in 1992, and replaced with the Carriage of Goods by
Sea Act 1992.°

This chapter considers the nature of a bill of lading, the evidentiary effect of
statements made on a bill of lading, and the rights and liabilities of the holder of a bill
under both the Bills of Lading Act 1855 and the Carriage of Goods by Sea Act 1992.
The latter part of this chapter focuses on the problems created by the Bills of Lading
Act 1855, since it provides the necessary backdrop to assess and appreciate the
changes instituted by the Carriage of Goods by Sea Act 1992. The concluding part
addresses electronic bills of lading, the CMI° Rules on Electronic Bills of Lading and
the BOLERO (Bills of Lading in Europe)” Rules.

1 See Bennett, The History and Present Position of the Bill of Ludingius a Document of Title to Goods,
1914, CUP for an excellent historical account. Also see McLaughlin, ‘“The evolution of the ocean
bill of ladin?’ (1926) 35 Yale LJ 548; Section II of Kozolchyk, ‘Evolution and present state of the
ocean bill of lading from a banking law perspective’ [1992] JMLC 161.

2 See Sanders v Maclean (1883) 11 QBD 327, at p 341.

3 Note, however, that the Contract (Rights of Third Parties) Act 1999 enables a third party to sue
on the contract provided the conditions laid down in the Act are met. However, by virtue of
s 6(5), contracts of carriage by sea are excluded. See s 6(6)(b) for the definition of contracts for
carriage of goods by sea. See also ‘Liability in contract and in tort and availability of limitation’,
Chapter 8, pp 254-9 below.

4  See for instance, Trietel, ‘Bills of lading and third parties’ [1982] LMCLQ 294.

5 The text of this Act is available in Carr and Kidner, International Trade Law Statutes and Conven-
tions, 5th edn, 2008, Routledge-Cavendish.

6 Comité Maritime International.

7 Bolero International Ltd, London, UK.
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NATURE OF A BILL OF LADING

Neither common law nor existing legislation affecting bills of lading® or the terms
of carriage where a bill of lading is used’ provide a definition of a bill of lading.
Its essence is to be gathered from the various functions it assumes. It is a receipt,
evidence of the contract of carriage, a contract of carriage and a document of title,
depending on whether the holder of the bill of lading is the shipper, consignee, or
endorsee. The many roles are examined below.

Bill of lading as a receipt

In the hands of the shipper, the bill of lading is a receipt for:

(a) the quantity of goods received;
(b) the condition of goods received; and
(c) leading marks.

The evidentiary weight of representations relating to quantity and condition of the
goods, and leading marks, is not uniform. It is dependent on factors such as whether
the bill of lading is held by the shipper or an endorsee, and whether it falls within the
Carriage of Goods by Sea Act 1971, or outside of it.

Bills within the Carriage of Goods by Sea Act 1971

Under Art III(3) of the Carriage of Goods by Sea Act 1971, the carrier is obliged, on
demand by the shipper, to issue a bill of lading which contains, among other things,
the leading marks (marks on packaging necessary for identification of the goods),
the number of packages or pieces, or the quantity or weight of the goods, and the
apparent order and condition of the goods. Statements made on the bill of lading
are regarded as prima facie evidence of the receipt of the goods as described under
Art III(4). Proof to the contrary may therefore be provided by the carrier. Once trans-
ferred to a third party acting in good faith, however, the carrier cannot submit proof to
the contrary. This change in the evidentiary weight of the statements is obviously to
protect the transferee, who purchases the goods relying on information contained in
the bill of lading."

8 Section 1(2) of the Carriage of Goods by Sea Act 1992 refers only to transferable bills for the
purposes of the Act. This reference only to a transferable bill has raised doubts as to whether a
non-transferable bill of lading (also known as a straight bill of lading) can be regarded as a
document. Eg, in Voss v APL Co Pte Ltd [2002] 2 Lloyd’s Rep 707, at }) 720, the Singapore Court
of Appeal said that confusion in respect of whether a straight bill of lading was a document of
title (that is, presentation of document for the purposes of taking delivery) was caused by the
Carriage of é)oods by Sea Act 1992 which requires the bill of lading to be transferable before it
is a bill of lading for the purposes of the Act. See The Rafaela S [2003] EWCA Civ 556 for the
approach in the English courts. See also Chapter 8, pp 269-73 below.

9 Carriage of Goods by Sea Act 1971 — legislation implementing the Hague-Visby Rules. See
Chapter 8 for further on the Hague-Visby Rules. Note, however, the UN Convention on the
Carriage of Goods by Sea Act 1978 provides a definition in its Art 1(7). See Chapter 9.

10 See Chapter 8, pp 242-3 below, for further discussion.
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Bills outside the Carriage of Goods by Sea Act 1971
Statements as to quantity

Common law regards a statement specifying quantity received in a bill of lading as
prima facie evidence of the quantity shipped. The burden of proving that the cargo as
specified has not been shipped falls on the carrier. This burden is an absolute one in
that the carrier must show that the goods were in fact not shipped. In Smith v Bedouin
Steam Navigation Co," the bill of lading stated that 1,000 bales of jute had been
shipped, whereas only 988 bales were delivered. It was held that the carrier could
successfully discharge the burden of proof only if he could show that, in point of fact,
the goods were not shipped, not merely that the goods may not possibly have been
shipped (at p 79).

Where it is established that the goods were not in fact shipped, the carrier, at
common law, is not liable even against a bona fide transferee of the bill for value. In
Grant v Norway,"” the master of the ship signed a bill of lading which stated that
12 bales of silk had been shipped. The cargo, in fact, had not been loaded. The
endorsees had no remedy once the carrier had established that the cargo had not been
loaded, on the grounds that the master had no authority to sign bills of lading for
goods that had not been put on board the ship. The Grant v Norway decision does not
favour the consignee or endorsee who normally relies on statements made on the bill
of lading, thus undermining the purpose of a bill of lading in international commerce.

The Grant v Norway problem was addressed by s 3 of the Bills of Lading Act 1855,
according to which:

... every bill of lading in the hands of a consignee or endorsee for valuable consider-
ation representing goods to have been shipped on board a vessel shall be conclusive
evidence of such shipment as against the master or other person signing the same,
notwithstanding that such or some part thereof may not have been so shipped, unless
such holder of the bill of lading shall have had actual notice at the time of receiving the
same that the goods had not in fact been laden on board.

Provided that the master or other person so signing may exonerate himself in respect of
such misrepresentation by showing that it was caused without any default on his part,
and wholly by the fraud of the shipper, or of the holder, or some person under whom
the holder claims.

The solution offered in this provision was of limited use since it raised an estoppel
only where the holder has an independent cause of action against the party signing
the bill. It did not create a cause of action in favour of the party holding the bill.
Further, the statement was conclusive evidence only against the master or other
person signing the bill, and did not extend to the carrier!

The Bills of Lading Act 1855 was repealed' and replaced by the Carriage of Goods
by Sea Act 1992. According to s 4 of this legislation (which replaces s 3 of the Bills of
Lading Act 1855), statements in bills of lading representing goods to have been
shipped on board a vessel, or as received for shipment on board a vessel signed by the
master of the vessel or by a person who has express, implied or apparent authority of

11 [1896] AC 70.
12 (1851) 10 CB 665.
13 See s 6(2) of the Carriage of Goods by Sea Act 1992.
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the carrier to sign bills of lading will, in the hands of the lawful holder of the bill of
lading, be regarded as conclusive evidence against the carrier of the shipment of the
goods or the receipt of the goods for shipment. The focus of s 4 is bills of lading,
which means that the Grant v Norway doctrine applies to straight bills of lading
or waybills (that is, bills of lading made out to a named consignee that are not
transferable).

It would be open to the parties to agree that the statements on waybills are to be
regarded as conclusive evidence in the hands of the consignee who takes it in good
faith. The CMR Rules on Waybills" provides for such a possibility in Rule 5(a)(ii) as
follows:

In the absence of reservation by the carrier, any statement in a sea waybill or similar

document as to the quantity or condition of the goods shall:

(a) as between the carrier and shipper be prima facie evidence of receipt of the goods as
so stated;

(b) as between the carrier and the consignee be conclusive evidence of receipt of
the goods as for stated, and proof to the contrary shall not be permitted, provided
always that the consignee has acted in good faith.

However, for these Rules to apply they must be incorporated into the waybill. But if
these Rules are in common use it may be possible to argue that they have become part
of mercantile custom, even in the absence of incorporation.

Endorsement of the bill of lading with statements such as ‘weight and quantity
unknown’, and ‘said to weigh 10 tons’, is open to the carrier. Such endorsements are
recognised by the courts, since information on quantity entered on a bill of lading is
based on statements made by the shipper and which are not normally verified by the
carrier. Where the bill of lading contains statements such as ‘quantity unknown’
alongside the gross weight entered by the shippers for the purposes of s 4, the weight
entered is not a representation that the quantity was shipped."

Statements as to condition

In the hands of a shipper, statements as to condition of the goods shipped are
regarded as prima facie evidence. However, in the hands of the bona fide transferee for
value, the statements provide conclusive evidence. In Compania Naviera Vascongada v
Churchill ' timber awaiting shipment was stained by petroleum. The master issued a
bill of lading which stated that the goods were shipped in apparent good order and
condition. There was no reference to the bad condition of the goods. As against the
transferee, the carriers were estopped from denying the veracity of their statement in
the bill of lading.

14 Text available in Carr and Kidner, International Trade Law Statutes and Conventions, 5th edn,
2008, Routledge-Cavendish.
15 See The Mata K [1998] 2 Lloyd’s Rep 614, where Clarke J said:
...a bill of lading which states that 11,000 tones of cargo were shipped ‘quantity
unknown’ is not a representation that 11,000 tonnes were shipped. Any other conclusion
would give no meaning to the expression ‘quantity unknown’ [at p 616].
See also Noble Resources Ltd v Cavalier Shipping Corp (The Atlas) [1996] 1 Lloyd’s Rep 642, at
p 646; River Gurara (Cargo Owner) v Nigerian National Shipping Line Ltd [1998] 1 Lloyd’s Law
Rep 225, at p 234. See also Chapter 8, pp 242-3 below.

16 [1906] 1 KB 237.
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This estoppel is effective only where the defects would be apparent to the carrier
on a reasonable inspection of the cargo. In Silver v Ocean Steamship Co," a cargo of
Chinese eggs packed in tins were not covered with cloth or any other form of packing.
No mention of the defective packing was made on the bills. On arrival, the goods
were found to be damaged. It was also found that the tins had pinhole perforations.
The carrier was estopped from denying the insufficient packing of the tins but could
not be estopped from alleging the presence of the pinhole perforations, since these
would not have been apparent on a reasonable inspection. This suggests that the
standard of care required of a carrier is no more than that of reasonable diligence.

The carrier can make reservations on the bill of lading with statements such as
‘condition unknown’. Such phrases are construed strictly, since statements as to con-
dition are presumed to be made by the carrier only after a reasonable inspection of the
cargo.'

It may not, however, be possible for the master to include a statement regarding
the apparent order or condition of the goods if the description of the goods in the bill
of lading makes reference to the less than perfect condition of the goods, as for
instance, where the goods are described as damaged vehicles. In Sea Success Maritime
v African Maritime Carriers" the cargo of steel was rusty. The charterer intended to
incorporate in the bill of lading the apparent order and description of the cargo as
found by the surveyors. In these circumstances, according to Aikens ] ‘there would
be no need to qualify the statement of the apparent order and condition of the cargo
as described in the bill of lading presented for signature by the master or his agent’
(at para 35).

Statements as to leading marks

Where the carrier records leading marks on the bill of lading, he will not be estopped
at common law from denying that the goods were shipped under the marks as
described in the bill. However, where the marks are essential to the identification or
description of the cargo, the prima facie evidence rule is applied. In Parsons v New
Zealand Shipping Co,* frozen lambs, shipped under a bill of lading, stated that 608
carcasses had been shipped bearing the mark 622X. On arrival, endorsees found that
101 of the 608 carcasses carried a different mark, 522X. The endorsees refused to
accept delivery of the carcasses bearing 522X. The issue turned on whether the marks
were material to the identity of the goods — that is, whether they indicated character-
istics essential to the nature and identity of the goods, or whether they were placed
purely for easy tracing. On the particular facts, the marks were not found material to
the identity of the goods and the carrier was not estopped from denying that all the
carcasses shipped bore the mark 622X. As Collins ] explained:

... if mere identification marks are within the estoppel, any discrepancy between the
mark on the goods and the marks in the margin would equally destroy the identity.
Every difference would be equally material, whether the result of accident or clerical
error. To hold this would impose an enormous and, indeed, having regard to the

17 [1930] 1 KB 416; (1930) 142 LT 244.

18 Such statements are to be based on a reasonable assessment of the apparent order or condition
of the goods. See Colman, J, The David Agmashenebeli [2003] 1 Lloyd’s Rep 92.

19 [2005] EWHC 1542 (Comm).
20 [1901] 1 QB 548.
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practice of tallying, an impossible task on the shipowners. Marks which convey a mean-
ing as to the character of the goods stand on a totally different footing. These, it seems to
me, would be embraced in the estoppel, because the characteristics which they indicate
are essential to the identity of the goods, and an article so marked is a different article
in the market from one not so marked. They are material factors in the identity as
distinguished from identification of the goods sold, and therefore a discrepancy
between the goods described and the goods shipped would mean a difference of
identity . . .

But, as it is found as a fact that these figures conveyed nothing whatever to the dealers
in these goods, and, further, that the first figure indicated in fact nothing which had any
bearing on the quality of the goods, was merely a private mark helping the manufactur-
ers to trace them through their books, it seems to me that any considerations based on
them can have no place in the discussion [at pp 565-67].

It seems from the above judgment that the distinction between a public and a private
mark is an important factor in establishing whether a mark is, or is not, material to the
identity of the goods. A mark is public if it is so recognised by those dealing in goods —
that is, to be established by the response of businesses dealing in the goods. If the
mark means, is associated with, or indicates in some way the nature of the goods, the
prima facie evidence rule will come into play.

Enforceability of indemnity agreements for issuing clean bills of lading

It is apt, at this juncture, to say something about indemnity agreements that the
shipper and the carrier may enter into for producing a clean bill of lading — that is, a
bill of lading with no reservations on it. Reservations on a bill of lading affect its
commercial value in a number of ways:

(a) the consignee normally relies on the bill of lading to establish whether the goods
as agreed in the contract of sale have been shipped, and where the bill of lading is
claused (that is, contains reservations) he may refuse payment;

(b) should the consignee or the shipper (that is, where he still has not got a buyer)
want to sell the cargo during transit, it is unlikely to be sold on the basis of a
claused bill of lading; and

(c) asa document of title,” the bill of lading is often used to raise money from banks
and finance houses. These institutions normally prefer to lend money against a
clean bill of lading.”

Given the commercial importance of a clean bill of lading, it is not unusual for
the shipper to ask the carrier to issue one on the understanding that he will indem-
nify the carrier for any losses incurred by him as a result of issuing such a bill.
Enforceability of such agreements really depends on the circumstances of each
case. Where the carrier, despite his knowledge of the unsatisfactory condition of
the goods, issues an unclaused bill, the indemnity agreement with the shipper
will be unenforceable should the shipper fail to pay. Brown, Jenkinson and Co Ltd
v Percy Dalton (London) Ltd® provides a good illustration. In this case, the plain-
tiffs issued a clean bill of lading even though they knew that the barrels containing

21 See ‘Bill of lading as document of title’, pp 181-3 below.
22 See Chapter 15.
23 [1957] 2 Lloyd’s Rep 1.
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orange juice were old and leaking, against an indemnity from the defendants, which
read:

1 We the undersigned hereby certify that we are aware that in connection with the
undermentioned goods . . . the following have been noted at the time of shipment:
old and frail containers in leaking condition ... to avoid any misunderstanding
with third parties, we request no mention be made of the above in the bills of
lading.

2 ...we herewith undertake to indemnify the master, vessels, the owners or their
representatives against all losses or damage of any nature whatsoever which might
arise from the issuance of clean bill of lading for the said goods.

The plaintiffs sued the defendants on the indemnity agreement for the loss suffered.
Since the plaintiffs made a representation on the bill of lading which they knew to be
false, the court held that the agreement was unenforceable for fraud. According to
Morris LJ:

... on the facts which are not in dispute, the position was, therefore, that at the request
of the defendants the plaintiffs made a representation which they knew to be false and
which they intended should be relied on by persons who received the bill of lading,
including any banker who might be concerned. In these circumstances, all the elements
of the tort of deceit were present. Someone who could prove that he suffered damage by
relying on the representation could sue for damages. I feel impelled to the conclusion
that a promise to indemnify the plaintiffs against any loss resulting to them from
making the representation is unenforceable. The claim cannot be put forward without
basing it in an unlawful transaction. The promise on which the plaintiffs rely is, in effect,
this: If you make a false representation which will deceive indorsees or bankers, we will
indemnify you against any loss that may result to you. I cannot think that a court should
lend its aid to enforce such a bargain [p 9].

Besides public policy, it goes without saying that the court was preserving the integ-
rity of the bill of lading in international commerce. Pearce L] makes this point
lucidly:

... in the last 20 years, it has become customary, in the short-sea trade in particular,
for shipowners to give a clean bill of lading against an indemnity from the shipper
in certain cases where there is a bona fide dispute as to the condition or packing of the
goods. This avoids the necessity of rearranging any letter of credit, a matter which can
create difficulty where time is short. If the goods turn out to be faulty, the purchaser will
have recourse against the shipping owner, who will in turn recover under his indemnity
from the shippers. Thus, no one will ultimately be wronged.

This practice is convenient where it is used with conscience and circumspection, but
it has its perils if it is used with laxity and recklessness. It is not enough that the banks
or the purchasers who have been misled by clean bills of lading may have recourse at
law against the shipping owner. They are intending to buy goods, not law suits . . . trust
is the foundation of trade; and bills of lading are important documents. If the banks and
purchasers felt that they could no longer trust bills of lading, the disadvantage to the
commercial community would far outweigh any conveniences provided by the giving
of clean bills of lading against indemnities [p13].

Of course, indemnities given in genuine circumstances — for example, where there is a
dispute about the condition of the goods, or adequacy of packaging, between the
shipowner and the shipper - are enforceable.*

24  See ‘Bills of Lading and Fraud’, pp 195-7 below.
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Bill of lading as evidence of contract of carriage

Abill of lading, even though it normally contains the terms of carriage, is regarded in
the hands of the shipper as evidence of the contract of carriage, since the contract with
the shipper is likely to have been concluded orally long before the issue of the bill of
lading, and it is possible that the document varies some of the agreed terms or
contains terms that have not been agreed to by the parties. According to Lush J in
Crooks v Allan:®

...a bill of lading is not the contract, but only evidence of the contract; and it does
not follow that a person who accepts the bill of lading which the shipowner hands
him necessarily, and without regard to circumstances, binds himself to abide by all
its stipulations. If a shipper of goods is not aware when he ships them, or is not
informed in the course of the shipment, that the bill of lading which will be tendered
to him will contain such a clause, he has a right to suppose that his goods are
received on the usual terms, and to require a bill of lading which shall express those
terms [pp 40-41].

Where the terms contained in the bill of lading do not reflect the terms agreed orally,
evidence regarding the oral agreement may be submitted by the shipper. In The
Ardennes,” the shipper of a consignment of oranges was assured by the ship’s agent
that the vessel would sail directly to London and arrive there before 1 December. The
ship, however, stopped at Antwerp on her way to London and arrived at London on
4 December. When sued for breach of contract by the shipper, the shipowner relied on
the bill of lading which contained a clause giving the ship liberty to deviate during the
course of her voyage. The court, however, came to the conclusion that the oral evidence
put forward by the shipper was admissible. Lord Goddard CJ clearly acknowledged in
his judgment that ‘a bill of lading is not, in itself, the contract between the shipowner
and the shipper of the goods, though it has been said to be excellent evidence of its
terms . . . the contract has come into existence long before the bill of lading is signed’
(p 59).

The judgment from the Court of Appeal in Cho Yang Shipping Co Ltd v Coral (UK)
Ltd? affirms the above view:

... in English law, the bill of lading is not the contract between the original parties but
is simply evidence of it (for example, The Ardennes (1950)).® Indeed, though con-
tractual in form, it may in the hands of a person already in contractual relation with
the carrier (for example, a character) be no more than a receipt (Rodocanachi v Milburn
(1886)).” Therefore, as between shipper and carrier, it may be necessary to inquire
what the actual contract between them was; merely to look at the bill of lading may
not in all cases suffice. It remains necessary to look at and take into account the other
evidence bearing upon the relationship between the shipper and the carrier and the
terms of contract between them ... The terms upon which the goods have been
shipped may not be in all respects the same as those actually set in the bill of lading . . .
[at p 643].

25 (1879) 5 QBD 38.

26 [1951] 1 KB 55.

27 [1997] 2 Lloyd’s Rep 641.

28 [1950] 2 All ER 517; [1951] 1 KB 55.
29 (1886) 18 QBD 67.
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Bill of lading as contract of carriage

The view that the bill of lading is evidence of the contract of carriage is correct only in
so far as the holder of the bill is the shipper. Upon endorsement to a third party (that
is, the consignee or endorsee) in the hands of that third party, the bill of lading is the
contract of carriage. Any oral or written agreement between the shipper and the
shipowner not expressed on the bill of lading will not affect the third party on
grounds of lack of notice. In Leduc v Ward,” the endorsee of a bill of lading sued the
shipowner for loss to cargo as a result of deviation. The shipowner contended that
they were not liable, since the shipper was aware, at the time of shipment, that the
ship would deviate. The court held that anything that took place between the shipper
and the shipowner not embodied in the bill of lading could not affect the endorsee.
The endorsee acquired his rights of suit and liability in respect of the goods by virtue
of s 1 of the Bills of Lading Act 1855, which provides that ‘every consignee . . . every
endorsee . .. shall have transferred to and vested in him all rights of suit, and be
subject to the same liability in respect of such goods, as if the contract contained in the
bill of lading had been made with himself’. According to Lord Esher MR:

... ithas been suggested that the bill of lading is merely in the nature of a receipt for the
goods, and that it contains no contract for anything but the delivery of the goods at the
place named therein. It is true that, where there is a charterparty, as between the ship-
owner and the charterer, the bill of lading may be merely in the nature of a receipt for the
goods, because all the other terms of the contract of carriage are contained in the char-
terparty; and the bill of lading is merely given as between them to enable the charterer to
deal with the goods while in the course of transit; but, where the bill of lading is indorsed
over, as between the shipowner and the indorsee, the bill of lading must be considered to
contain the contract, because the former has given it for the purpose of enabling the
charterer to pass it on as the contract of carriage for the goods [at p 479].

Bill of lading as document of title

Physical inability of the merchant to deliver the cargo (due to long transit periods)
may have triggered the custom amongst merchants to treat the bill of lading as a
symbol for the goods. Until goods are physically delivered, possession of the bill of
lading is deemed to be constructive possession of the goods. Transfer of the bill of
lading by the seller to the buyer is deemed to be a symbolic delivery of the goods to
the buyer, and the buyer, on the ship’s arrival, could demand delivery of the goods.
As Bowen L] said, in Sanders v Maclean:®!

...a cargo at sea, while in the hands of the carrier, is necessarily incapable of physical
delivery. During this period of transit and voyage, the bill of lading by the law mer-
chant is universally recognised as its symbol; and the endorsement and delivery of the
bill of lading operates as a symbolical delivery of the cargo ... It is a key which in the
hands of the rightful owner is intended to unlock the door of the warehouse, floating or
fixed, in which the goods may chance to be [p 341].

Since possession of the bill of lading is regarded as good as possessing the goods, the
buyer can sell the goods on while they are at sea to a third party by simply endorsing

30 (1888) 20 QBD 475.
31 (1883) 11 QBD 327.



182 International Trade Law

the bill of lading and delivering it to the third party. The third party, by becoming the
holder, can demand delivery of the goods on arrival.

Not all bills of lading, however, are transferable. To impart transferability to a bill
of lading, it must be drafted as an order bill — that is, where the carrier is to deliver the
goods to a named consignee or to his order or assigns. It must be noted that bills of lading
made out to named consignees, known as straight bills of lading, are not documents
of title.*

Upon endorsement, the endorsee takes the place of the original party to the bill of
lading, and will be able to sue and be sued on all the terms, express and implied, in
the bill of lading despite privity of contract. This is achieved by the combined oper-
ation of ss 2 and 3 of the Carriage of Goods by Sea Act 1992.* The consignee or
endorsee under the Bills of Lading Act 1855 acquired their rights and liabilities by
virtue of s 1 which provides:

Every consignee of goods named in a bill of lading, and every endorsee of a bill of
lading, to whom property in the goods therein mentioned shall pass upon or by reason
of such consignment or endorsement, shall have transferred to and vested in him all rights of
suit, and be subject to the same liabilities in respect of such goods as if the contract contained in
the bill of lading had been made with himself [emphasis added].

Quality of title acquired by transferee

Commonly said to be a negotiable document in commercial circles, a bill of lading is
not to be equated with a bill of exchange, which is a negotiable instrument in the strict
(legal) sense of the term.* The holder of an endorsed bill of lading does not obtain a
bill of lading free of defects. Thatis, a holder who endorses a bill of lading cannot give a
better title than the one he has. So, if he has no title, he cannot pass one. In other words,
the bona fide transferee for valuable consideration of a bill of lading acquires as good
a title as the transferor possesses. As Lord Campbell in Gurney v Behrend® observed:

...a bill of lading is not, like a bill of exchange or a promissory note, a negotiable
instrument which passes by mere delivery to a bona fide transferee for valuable con-
sideration, without regard to the title of the parties who make the transfer. Although the
shipper may have endorsed in blank a bill of lading deliverable to his assigns, his rights
are not affected by an appropriation of it without his authority. If it be stolen from him,
or transferred without his authority, a subsequent bona fide transferee for value cannot
make title under it against the shipper of the goods. The bill of lading only represents
the goods, and, in this instance, the transfer of the symbol does not operate more than a
transfer of what is represented [at p 271].

32 However, in The Rafaela S [2003] EWCA Civ 556, where the straight bill of lading required the
bill of lading to be presented for delivery, it was held to be a document of title for the purposes
of the Hague-Visby Rules (see Chapter 8, pp 269-70 (below). See also Tiberg, ‘Legal qualities
of transport documents’ [1998] Tulane Maritime L] 1; Voss v APLC Co Pte Ltd [2002] 2 Lloyd’s
Rep 707 (Singapore, CA).

33 See ‘The Carriage of Goods by Sea Act 1992, pp 189-93 below for further on these sections
and the developing case law in this area.

34 See ‘Bills of Exchange’, Chapter 15.

35 (1854) 3 E&B 262.
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It therefore makes more sense in legal terms to talk of the bill of lading as a transfer-
able document® rather than a negotiable document.

Delivery against bills of lading

Since the bill of lading is a document of title, the carrier is under an obligation to deliver
the cargo only against an original bill of lading. If the carrier delivers goods without the
production of a bill of lading, he will be liable in contract and in tort (for conversion) to
the bill of lading holder.” Where a person seeks to take delivery of goods in the absence
of an original bill of lading, he must prove to the carrier’s reasonable satisfaction that he
is entitled to possession of the goods and there is a reasonable explanation for the
absence of the bills of lading — for instance, where it can be shown that the bills of lading
are lost.* Frequently, the carrier may be asked to notify a customs broker, banker or
warehouseman of the arrival of the goods. Such clauses are known as ‘notify party’
clauses. ‘Notify party’ clauses do not curtail the operation of the rule that delivery must
take place against the original bill of lading. It is, however, possible that the law of the
country or custom of the port requires that goods be delivered to an agent (of the bill of
lading holder) without the production of a bill of lading. In these circumstances, it
seems, from The Sormouvskiy 3068, that the carrier will not be liable for breach of contract
were he to deliver the goods without presentation. Custom, however, according to
Clarke J, must be construed strictly, and must be distinguished from practice. He drew
the distinction between law, custom and practice thus:

Law

If it were a requirement of the law of the place of performance that the cargo must be
delivered to the CSP as the agent of the plaintiffs without the presentation of an original
bill of lading, the defendants would, in my judgment, have performed their obligations
under the contract of carriage. Any other conclusion would mean that the contract
could not be lawfully performed, which could not have been intended by the parties.
Custom

Equally, if there were a custom of the port . . . that cargo was always delivered to . . . the
agent of the person entitled to possession without the production of an original bill of
lading, delivery to the [agent] would probably amount to performance of the defend-
ants’ obligations under the contract of carriage. However, custom in this context means
custom in its strict sense: that it must be reasonable, certain, consistent with the contract,
universally acquiesced in and not contrary to law: see Scrutton on Charterparties, p 1416.
Practice

Practice must, in my judgment, be distinguished from custom. A vessel may be dis-
charged by any method which is consistent with the practice in the port: see Carver’s
Carriage by Sea, 13th edn, vol 2, para 1542. It would not, however, in my judgment be
good performance of the defendants’ obligations under the contract if it were merely the
practice for vessels to deliver goods to the CSP without presentation of a bill of lading in
circumstances where neither the law nor custom (in its strict sense) required it [p 275].%

36 In some jurisdictions however the bill of lading is regarded as a negotiable document. See
Yiannapoulos (ed), Ocean Bills of Lading: Traditional Forms, Substitutes and EDI Systems, 1995,
Kluwer.

37 See Sze Hai Tong Bank Ltd v Rambler Cycle Co Ltd [1959] 2 Lloyd’s Rep 114, at p 120.

38 See Sucre Export SA v Northern Shipping Ltd (The Sormovsky 3068) [1994] 2 Lloyd’s Rep 266.

39 See also East West Corp v DKBS 1912 and AKTS Svendborg Utaniko Ltd, P&O Nedlloyd BV [2002]
2 Lloyd’s Rep 182, at pp 202-7.
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It is common for bills of lading to contain a clause that allows the carrier to discharge
goods without production of a bill of lading against a warranty of title, and an indem-
nity clause in favour of the carrier for any loss he suffers as a result of discharging the
goods in the absence of a bill of lading. Clause 46 of the charter in The Sormouvskiy 3068
provided that the shipowners could discharge the cargo against production of a bank
guarantee if the original bills of lading were not in the discharge port in time for the
vessel’s discharge. This clause had been incorporated into the bill of lading. However,
according to Clarke J, ‘the purpose of the clause was to ensure the [shipowners]
would discharge even if the bill of lading was not available for presentation, but on
terms they would be protected by a letter of indemnity. It thus contemplated that they
would be liable to the holder of the bill of lading if they delivered otherwise than in
return for an original bill of lading’ (p 274). Put another way, the indemnity clause did
not make the delivery of the goods without presentation of the bill of lading lawful.
Its purpose was to protect the shipowner if he did do what he was not contractually
obliged to do: ‘A shipowner who delivers goods without production of a bill of lading
does so at his own peril’, as Lord Denning said in Sze Hai Tong Bank Ltd v Rambler Cycle
Co Ltd.* Where a bill of lading is lost, according to The Houda,* the best course of
action would be to obtain a court order to the effect that ‘on tendering a sufficient

indemnity the loss of the bill of lading is not to be set up as a defence’.*

Forgery of documents is a common phenomenon in international trade. It is not
unknown for forged documents to be presented for delivery purposes. What is the
position of the innocent carrier were he to deliver against a forged bill of lading? This
issue was examined in Motis Exports Ltd v Dampskibsselskabet AF 1912 Aktieselskab,
Akteiselskabet Dampskibsselskabet Svendborg.* The cargo was carried under Maersk Line
bills of lading which included cl 5(3)(b) that stated:

Where the carriage called for commencement at the port of loading and/or finishes at
the port of discharge, the carrier shall have no liability whatsoever for any loss or
damage to the goods while in its actual or constructive possession before loading or
after discharge over ship’s rail, or if applicable, on the ship’s ramp, howsoever caused.

The carriers released the goods against forged bills of lading. Rix ] in the Queen’s
Bench concluded that it was a case of misdelivery.* The carrier in the Court of Appeal
submitted that Rix ] was wrong in categorising the event as misdelivery rather than
theft and that cl 5(3)(b) excluded liability for theft. On appeal, the court without
hesitation agreed that what took place was a misdelivery and that a forged bill of
lading is a nullity. In these circumstances, cl 5(3)(b) was ineffective in protecting the
carrier. According to Stuart-Smith LJ:

In my judgment, Mr Justice Rix was correct to characterise what occurred as misdeliv-
ery. A forged bill of lading is in the eyes of the law a nullity; it is simply a piece of paper
with writing on it, which has no effect whatever. That being so, delivery of the goods
was not in exchange for the original bill of lading but for a worthless piece of paper. No
doubt so far as the owner of the goods is concerned there is little difference between
theft of the goods by taking them without consent of the bailee and delivery with his
consent where the consent is obtained by fraud. Mr Dunning, adopting the colourful

40 [1959] 2 Lloyd’s Rep 11, at p 120.
41 [1994] 2 Lloyd’s Rep 541.

42  See Leggatt L] at p 558.

43 [2000] 1 Lloyd’s Rep 211.

44 [1999] 1 Lloyd’s Rep 837.
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phrase sometimes used of a bill of lading, that it is the key to the floating warehouse.. . .
said that it made no difference whether the thief used a duplicate key to break in and
steal or a forged metaphorical key. But one cannot take the metaphor too far. In my
judgment, cl 5(3)(b) is not apt on its natural meaning to cover delivery by the carrier
or his agent, albeit the delivery was obtained by fraud. I also agree with the judge
even if the language was apt to cover such a case; it is not a construction which
should be adopted, involving as it does excuse from performing an obligation of such
fundamental importance. As a matter of construction, the courts lean against such a
result if adequate content can be given to the clause. In my view . . . it is wide enough
also to cover loss caused by negligence, provided the loss is of the appropriate kind
[at p 216].

It seems from the above that a clause absolving the carrier of liability in the event
of delivery against a forged bill of lading will not be construed in his favour
on the grounds that delivery against an original bill of lading is a fundamental
obligation.*

It must be noted that, where the bill of lading is made out to a named consignee —
that is, where it is not a transferable bill of lading* — there is no requirement that deliv-
ery take place against its production unless of course the bill of lading expressly states
that delivery is to be against presentation.” In these circumstances, the straight bill of
lading will be regarded as a document of title for the purposes of the Hague-Visby
Rules.*

RIGHTS AND LIABILITIES OF CONSIGNEE/ENDORSEE

Parties to a bill of lading are normally the shipper (consignor) and the carrier. The
English law doctrine of privity prevented a consignee or endorsee of a bill of lading
from suing the carrier on the bill of lading. The Bills of Lading Act, enacted in 1855,
operated to transfer the rights and liabilities under a contract of carriage to a third
party, but was not always effective in transferring them due to:

(a) poor drafting;
(b) restrictive reading of the legislation;

45 Mance L], however, seems to be suggesting that a clause suitably worded may help the carrier

when he says:
There is no dispute that an appropriately worded clause could achieve the result for
which the shipowner contends [at p 217].
However, further down the page, he could be construed as saying that the ship’s obligation to
deliver against presentation of original bills of lading is of central importance when he says:
A shipowner issues bills of lading to serve as the key to the goods and ought usually to be
well placed to recognise its own bills of ladin%. .. the bill of lading serves . . . an import-
ant general role in representing and securing both title to and physical possession of the
goods . ..
For a more recent case see Transfigura Beheer BV v Mediterranean Shipping Co (The Amsterdam)
[2007] 1 Lloyd’s Rep 88 which treated forged bills of lading as void and as of no effect. Sze Hai
Tong Bank v Rambler Cycle Co Ltd [1959] 2 Lloyd’s Rep 11 cited with approval.

46 Also known as a straight bill of lading.

47 See The Rafaela S [2003] EWCA Civ 556. Of course, this raises the important question of
whether a non-transferable bill of lading is a document of title. This is an important issue
when it comes to the applicability of the Carriage of Goods by Sea Act 1971. See Chapter 8,

269-70 below. See also Tetley, “Waybills: the modern contract for carriage of goods by sea’,
Pts Tand II [1983] JMLC 465; [1984] JMLC 41.
48 See Chapter 8 for further on the Hague-Visby Rules.
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(c) concurrent operation of s 1 of the Bills of Lading Act 1855 and s 16* of the Sale of
Goods Act 1979 (on passing of property); and

(d) inflexibility of the Act to respond adequately to emerging commercial practices
brought about by advances in transport technology.

Inadequacies of the Bills of Lading Act 1855 are considered in the following para-
graphs, to highlight the improvements introduced by the Carriage of Goods by Sea
Act 1992, which replaced the earlier legislation.

Problems caused by the Bills of Lading Act 1855

The problematic s 1 of the Bills of Lading Act 1855 states that:

... every consignee of goods named in a bill of lading, and every endorsee of a bill of
lading, to whom property in the goods therein mentioned shall pass upon or by reason of such
consignment or endorsement, shall have transferred to and vested in him all rights of
suit, and be subject to the same liabilities in respect of such goods as if the contract
contained in the bill of lading had been made with himself [emphasis added].

Under this provision, the consignee or endorsee of a bill of lading acquires the right to
sue on the contract only where property has passed to the consignee or endorsee. A con-
signee or endorsee caught in the following situations cannot sue on the bill of lading:

(a) where no intention to pass property is present — for example, where a pledgee
lends money against the bill of lading;®

(b) where property passes post-endorsement — where the sale is of goods forming part
of a bulk and the goods are ascertained subsequent to endorsement;’!

(c) where property passes independently of endorsement — for example, where
goods are delivered to the buyer against a letter of indemnity due to the late
arrival of the bill of lading;** and

(d) where no property passes — for example, where goods are lost or the seller
reserves title in the goods.

The courts (driven by common sense) veered in favour of the consignee/endorsee by
finding an implied contract, or finding liability in tort as the following sections show.
The reasoning, largely developed to combat the injustice of a particular case, was not
always intellectually tidy.

Position of pledgees

Intention to transfer property, as stated earlier, is essential for acquiring rights and
liabilities under the Bills of Lading Act 1855. Transfer of a bill to a third party for
raising finance did not impart rights or liabilities to the third party. Sewell v Burdick™

49 This section was amended as a result of the Law Commission Report, Sale of Goods Forming
Part of a Bulk, Law No 215 HC 807, 1993, HMSO, which are reflected in ss 20A and 20B of the
Sale of Goods Act 1979.

50 See ‘Position of pledgees’, pp 186-7 below.

51 See ‘Right to sue and bulk goods’, p 187 below.

52  See ‘Endorsement of bill of lading after delivery’, p 189 below.
53 [1884] 10 AC 74.
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illustrates this well. In this case, a cargo of machinery was shipped to Russia. The
shipper, who endorsed the bills in blank to the banker in order to obtain a loan, failed
to collect the goods at the port of destination. The carrier, unable to recover full freight
from the sale of the goods, brought an action for the balance owing against the banker
as endorsee. The House of Lords held that the banker was not liable for the balance of
freight as he was not a party to the contract of carriage. No intention to transfer
ownership in the goods to the bankers was present. This decision is justifiable on
policy grounds. To make banks and other pledgees liable to the shipowner for freight
and other charges due to the mere fact of endorsement could affect international
commerce. Banks and other lenders would refuse to lend money to merchants under
such onerous conditions. Of course, in some circumstances, the ruling in Sewell v
Burdick could act to the detriment of the pledgee — that is, where the pledgee realises
his security by taking delivery of the goods. Unable to sue on the bill of lading, he
may be able to rely on the existence of an implied contract.”

Right to sue and bulk goods

Where goods shipped in bulk are covered by several bills of lading, endorsements of
these bills to various third parties are not effective in transferring the rights under the
Bills of Lading Act 1855. The right to sue arises only when property in the goods has
passed and this, in the sale of part of a bulk, happens only when the goods are
ascertained under s 16 of the Sale of Goods Act 1979. The injustice caused by the
concurrent operation of s 1 of the Bills of Lading Act and s 16 of the Sale of Goods Act
1979 was corrected by finding either: (a) an implied contract; (b) a special contract; or
(c) liability in tort.”

The implied contract approach

A contract on the terms contained in the bill of lading between the carrier and the
endorsee was implied, provided some consideration from the endorsee to the carrier
was present. Taking delivery of goods against freight by the endorsee was deemed
sufficient to find an implied contract — the payment of freight being the consideration.
Brandt v Liverpool, Brazil and River Plate Steam Navigation Co Ltd® illustrates this
approach. The pledgee of the bill of lading took delivery of the goods from the
shipowner after paying freight. The Court of Appeal implied a contract on terms
contained in the bill of lading between the pledgee and the shipowner. To imply a
contract, an element of consideration must be present. In its absence, there is no
remedy for the bill of lading holder. In The Aramis,” cargo was shipped in bulk, for
which several bills of lading were issued. By the time the plaintiff presented his bill of
lading, the cargo had been exhausted. The freight had been prepaid by the shipper.
A contract on the terms set out in the bill of lading between the endorsee and the
carrier could not therefore be implied.

Some degree of co-operation between the cargo receiver and the carrier may also

54 See ‘The implied contract approach’, pp 187-8 below.
55 See pp 187-9 below for all three approaches.

56 [1924] 1 KB 575.

57 [1989] 1 Lloyd’s Rep 213.
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result in the finding of an implied contract. In The Captain Gregos (No 2),°® the court
found an implied contract between the carrier and the ultimate purchaser, who took
delivery against a letter of indemnity on the basis that the cargo of oil could not have
been delivered without the active co-operation of the purchaser and the crew of the
vessel. The question of co-operation is a matter of fact. For instance, in The Gudermes,”
on the facts, the courts were unwilling to find an implied contract between the
purchaser and the carrier.

The special contract approach

The existence of a ‘special contract’ — a contract made by the consignor on behalf
of the consignee with the shipowner which the consignor can enforce even after
property in the goods has passed to the consignee — is an alternative. It was success-
fully invoked in Dunlop v Lambert® to circumvent the doctrine of privity® at a time
when the Bills of Lading Act 1855 had not been enacted. The ‘special contract’
approach was argued by the plaintiff (charterer) in The Albazero.®> The endorsee had
the right to sue the carrier on the bill of lading since property had passed to him but
could not do so since he had failed to institute proceedings within the time limit set by
the terms on the bill of lading. The charterers therefore sued on behalf of the
endorsees. The court concluded it did not apply to situations where the consignee/
endorsee had the necessary contractual rights flowing from the contract of carriage.

Liability in tort

Where the claim for damage to cargo is based on negligence on the part of the carrier,
his servants or agents, the courts, at times, found liability in tort in the absence of a
contractual relationship. Until 1986, judicial opinion swung between liberal and
restrictive approaches. The former did not insist on a contractual relationship to find
tortious liability. For instance, in The Irene’s Success,”® coal (purchased on cif terms)
was damaged by sea water during the voyage. The plaintiffs were not the legal
owners (not being holders of the bill of lading) at the time of the damage. An action in
negligence was brought against the carriers, on the reasoning that they were at risk at
the time the cargo was damaged. Lloyd ] had no hesitation in saying that the plaintiff
could sue in tort on the grounds that the incidence of risk in cif sales was well known
to shipowners. The restrictive approach, on the other hand, required that, for an
action in negligence to succeed, the plaintiff must, at the commission of the tort, be the
owner of the goods, as Margarine Union v Cambay Prince® illustrates. In this case, a
cargo of dried coconuts was damaged due to the shipowner’s failure to fumigate the

58 [1990] 2 Lloyd’s Rep 395.
59 [1993] 1 Lloyd’s Rep 311 (CA).
60 (1839) 7 ER 825.

61 Note, however, that many of the problems created by privity are resolved by the Contracts
(Rights of Third Parties) Act 1999. See MacMillan, ‘A birthday present for Lord Denning: the
Contracts (Rights of Third Parties) Act 1999’ (2000) 63 MLR 721.

62 [1976] 2 Lloyd’s Rep 467. See McAlpine v Panatown [2000] 3 WLR 946 on the applicability of the
special contract approach to building contracts. See also MacMillan, ‘The end of the exception
in Dunlop v Lambert?’ [2001] LMCLQ 338.

63 [1981] 2 Lloyd'’s Rep 635.
64 [1969]1 QB 219.
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holds of the ship. The plaintiff (not the legal owner of the goods) obtained delivery
against a delivery order. Roskill ] had no hesitation in holding that the plaintiff could
not succeed, since he was not the legal owner of the goods when the damage
occurred.

This sharp division in judicial opinion was ultimately resolved by the House of
Lords in The Aliakmon,” when it held that for an action in negligence to succeed, the
plaintiff must, at the time of the commission of the tort, be the owner® of the goods
that suffered damage.

Endorsement of bill of lading after delivery

Where endorsement of a bill of lading takes place after the passage of property, the
bill of lading does not impart rights to a third party. In The Delfini, the plaintiffs
bought part of a cargo carried in bulk. Under the contract, payment was to be made
either against shipping documents or a letter of indemnity in the event that the bills of
lading were unavailable at the date of payment. The sellers also wanted a bank guar-
antee not later than the nomination of the vessel. The plaintiffs took delivery of the
goods against a letter of indemnity, which the sellers had issued to the ship with
instructions to deliver without a bill of lading. They also paid for the goods against a
letter of indemnity issued to them by the sellers. Subsequent to delivery and payment,
the plaintiffs received the bill of lading. They sued the shipowner on the bill for short
delivery.

The court held that the plaintiffs had no rights of action under the Bills of Lading
Act 1855, since endorsement of the bill did not play a causal role in the passing of
property. Property passed when the plaintiffs paid for the goods against the letter of
indemnity furnished by the sellers.

THE CARRIAGE OF GOODS BY SEA ACT 1992
Rights of suit

The Carriage of Goods by Sea Act 1992, unlike the Bills of Lading Act 1855, separates
contractual rights from the passing of property. This legislation enables the lawful
holder of a bill of lading to sue the carrier in contract irrespective of the question of
passage of property by reason of consignment or endorsement bringing British law
into line with the laws of several member states of the European Union (Holland,
France, Germany, Sweden and Greece), and the US. The Carriage of Goods by Sea Act
1992 reflects the recommendations made by the Law Commission in their report
Rights of Suit in Respect of Carriage of Goods by Sea (hereinafter ‘Report’).”

Two other options were open to the Law Commission. The first, an adminis-
tratively simple option, was to take a wide view of s 1 of the Bills of Lading Act 1855,

65 [1986] 2 All ER 145; [1986] 1 Lloyd’s Rep 1.

66 Physical possession of bills of lading may not always give a sufficient possessory title to sue in
tort —see East West Corp v DKBS 1912 and Akts Svendborg Utaniko Ltd v P&O Nedlloyd BV [2003]
1 Lloyd’s Rep 239.

67 [1990] 1 Lloyd’s Rep 252.
68 Law Com No 196, 1991, HMSO.
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such that any lawful holder of the bill of lading would be allowed to sue the carrier if,
at some stage, property passed to him under a contract in pursuance of which he
became the lawful holder. While resolving The Delfini® problem, it would not impart
rights of suit to those bill of lading holders who had not obtained property in the
goods, for example, where they were lost before they could be ascertained.

The second option was the replacement of references to property in s 1 with risk.
This would have permitted a lawful bill of lading holder to sue and be sued if he was
at risk in respect of the loss which occurred. It would, however, exclude bill of lading
holders such as pledgees who wished to realise their security. Unfamiliarity with the
concept of risk was also a strong detracting factor.”

Transfer of rights and transfer of liabilities are, unlike the Bills of Lading Act 1855,
dealt with in two separate sections in the Carriage of Goods by Sea Act 1992. Section 2
deals with the transfer of rights and s 3 with transfer of liabilities.

Transfer of rights

Since 16 September 1992, any lawful holder of a bill of lading, a sea waybill or a
delivery order acquires the right to sue the carrier in contract for loss or damage to the
goods, regardless of whether property in the goods has passed or not, under s 2 of the
Act, which states:

Subject to the following provisions of this section, a person who becomes:

(a) the lawful holder” of a bill of lading;

(b) the person who (without being an original party to the contract of carriage) is the
person to whom delivery of the goods to which a seawaybill relates is to be made by
the carrier in accordance with that contract; or

(c) the person to whom delivery of the goods to which a ship’s delivery order relates is
to be made in accordance with the undertaking contained in the order shall (by
virtue of becoming the holder of the bill or, as the case may be, the person to whom
delivery is made) have transferred to and vested in him all rights of suit under the
contract of carriage as if he had been a party to the contract.

It must be noted that the Act also imparts rights of suit to holders of sea waybills and
delivery orders, which reflects the realities of commercial practice.

Problems highlighted earlier (The Aliakmon,* The Aramis,® and The Delfini”™)
should no longer arise. Attachment of rights of suit to bills of lading which can be

69 [1990] 1 Lloyd’s Rep 252. See ‘Endorsement of bill of lading after delivery’, p 189 above.

70 See paras 2.18-2.23 of the Report.

71 See s 5(2) on the interpretation of bill of lading holder. The lawful holder also includes a
Eledgee. In Motis Exports Limited v Dampskibsselskabet AF 1912 v Aktieselskab, Aktieselskabet

ampskibsselskabet Svendborg (2001) available on Westlaw database (2001 WL 239695), in an

ap(flication for a summary judgment, Moore-Bick ] said that ‘the deposit of a generally
indorsed bill of lading with the intention of creating a pledge over the goods operates to
render the pledgee the holder the bill of lading under the Carriage of Goods by Sea Act 1992
... Sub-section 5(2)(b) refers to the completion of any other transﬁer of the bill; these are wide
words which in my view are capable of embracing a transfer by way of pledge’ (para 17). This
also includes holder of a bearer bill. See Keppel Tatlee Bank v Bandung Shipping [2003] 1 Lloyd’s
Rep 619.

72 [1986] 2 All ER 145; [1986] 1 Lloyd’s Rep 1.

73 [1989] 1 Lloyd’s Rep 213 (CA).

74 [1990] 1 Lloyd’s Rep 252.
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acquired after delivery creates the possibility of improper trading in bills of lading
(that is, where bills could be negotiated for cash in the open market purely as causes
of action against the carriers subsequent to delivery).” This is addressed by s 2(2)(a),
which operates to prevent the transfer of rights to a holder unless that party has
become a holder of the bill ‘by virtue of a transaction effected in pursuance of any
contractual or other arrangements made before the time when such a right to posses-
sion ceased to attach to possession of the bill’.”

Upon transfer, as provided for in s 2(1), the rights to enforce the contract previ-
ously vested in any other person are extinguished under s 2(5), which states:

Where rights are transferred by virtue of the operation of sub-s (1) above in relation to

any document, the transfer for which that sub-section provides shall extinguish any

entitlement to those rights which derives:

(a) where that document is a bill of lading, from a person’s having been an original
party to the contract of carriage; or

(b) in the case of any document to which the Act applies, from the previous operation of
that sub-section in relation to that document;

but the operation of that sub-section will be without prejudice to any rights which

derive from a person’s having been an original party to the contract contained in, or

evidenced by, a sea waybill and, in relation to a ship’s delivery order, shall be without

prejudice to any rights deriving otherwise than from the previous operation of that

sub-section in relation to that order.

The shipper’s rights are extinguished upon endorsement. The category of parties with
rights to sue on the bill of lading are restricted to avoid multiplicity of actions. Giving
the right to sue to the seller would entail giving intermediate sellers on risk the right
to sue.”

In Motis Exports Ltd v Dampskibsselskabet AF 1912 v Aktieselskab, Aktieselskabet
Dampskibsselskabet Svendborg,”® the banks held the bills of lading for advances that had
been given to the claimants (shippers). There was misdelivery of the goods. The
buyers had no intention of taking up the bills of lading when the bill of lading was
forwarded by the bank to its correspondent bank for collection. The bank debited the
claimants” account and returned the bills of lading to the claimants. On the return of
the original bills of lading indorsed in blank, the claimants, it was held, became the
holders of the bill of lading for the purposes of the Carriage of Goods by Sea Act 1992
and could exercise their rights under s 2.”

It was suggested by the defendants that before the receipt of the bills of lading
the claimants were aware that the goods had been misdelivered against forged

75 See para 2.43 of the Report.

76 Ibid, para 2.44. See The Ythan [2006] 1 Lloyd’s Rep 457 where bill transferred after insurance
settlement.

77  Ibid, para 2.34.

78 Available on Westlaw under ID tag 2001 WL 239695.

79 In East West Corp v DKBS 1912 [2002] 2 Lloyd’s Rep 182, the sellers named the bank as
consignees. The bank obtained rights under s 2(1) of the Carriage of Goods by Sea Act 1992.
The bank subsequently transferred the bills of lading to the seller but did not indorse them.
The sellers argued they had become holders by virtue of the operation of ss 2(2) and 5(2)(c).
It was held that these sections are relevant only where the bills of lading were spent. This was
not the situation here — the bills had not ceased to be a transferable document of title since the
gave a right of possession against the carrier (at pp 191-2). See also The David Agmashenebeli
on the operation of s 2(2)(a).
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documents; they did not thereafter become holders in good faith as required by s 5(2).
However, since the claimants became holder as a result of pre-existing commercial
arrangement (security for credit) the court did not address the question of whether a
person who becomes the holder of a bill of lading in the knowledge that the goods
have been lost or destroyed while in the hands of the carrier is a holder in good faith.

The seller has a limited right of suit and this is where he wishes to sue on
the contract of carriage — for example, where the buyer rejects the goods on arrival.
This right is imparted by s 2(2)(b) which states:

2(2) Where, when a person becomes the lawful holder of a bill of lading, possession of
the bill no longer gives a right (as against the carrier) to possession of the goods to
which the bill relates, that person shall not have any rights transferred to him by
virtue of sub-s (1) above unless he becomes the holder of the bill:

@ ...
(b) as a result of the rejection to that person by another person of goods or docu-
ments delivered to the other person in pursuance of any such arrangements.

Section 2(2)(b) does not operate to give rights of suit to the seller in other situations,
where he remains on risk.

As for intermediate holders, their rights are extinguished upon transfer.® An
intermediate owner is left to his own devices should he remain on risk upon
endorsement. One solution would be to arrange an assignment of the buyer’s rights
against the carrier.”

Questions do arise whether the Carriage of Goods by Sea Act 1992 has done away
with the right to claim in bailment.® In DKBS v East West Corp,*® goods were shipped
at Hong Kong for delivery at Chile, cash on delivery terms. The bills of lading named
Chilean banks as consignees. On arrival, the goods were placed in a licensed customs
house since no duty had been paid in advance. Once the duty was paid, they were
released to Gold Crown (the buyer) without the production of bills of lading.
No payment was made by the buyer and the carriers were sued for misdelivery.
The carriers contended that the claimants did not have any title to sue under the
Carriage of Goods by Sea Act 1992. The claimants, among others, contended that they
had retained their rights as shippers, and they had in any event title to claim in
bailment. Thomas J concluded on the basis of ss 2 and 5 of the Carriage of Goods by
Sea Act 1992 that the claimants had parted with all rights of suit to the Chilean banks.
And more importantly, he concluded that, as a result of the transfer of the bills
of lading to the Chilean banks, the claimants had lost their right to immediate
possession. This meant they had no rights in bailment upon transfer,* although he
concluded that they could as proprietors of the goods claim for the permanent

80 Borealis AB v Stargas Ltd (The Berge Sisar) [1988] 4 All ER 821.

81 See para 2.40 of the Report.

82 Bailment is peculiar to common law; it is sui generis and exists independently of contract or
tort. The law of bailment allows the owner of the goods or a person who has a right to
possession to bring an action in bailment against third parties with whom no contractual
relationship exists. Bailment comes into existence when X'is knowingly and willingly in pos-
session of goods belonging to Y. X is the bailee and Y the bailor — ie, one who leaves the goods
in possession of X. It is likely that bailment will be for reward, though gratuitous bailment is
recognised. See also Chapter 13.

83 [2003] 1 Lloyd’s Rep 239.

84 See East West Corp v DKBS 1912 and AKTS Svendborg Utaniko Ltd, P&O Nedlloyd BV [2002] 2
Lloyd’s Rep 182, at pp 191-3.
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deprivation of their proprietary interest resulting as a consequence of the delivery to
the buyers. On appeal, the respondents challenged the judge’s reasoning on a number
of grounds: ‘(i) that they were the original bailors; (ii) that whether or not their
delivery of the bills to the Chilean banks transferred any right to immediate possession
of the goods depended at common law upon their and the bank’s intention and that
there was no such intention to transfer any such right; (iii) that there is nothing in the
1992 Act to alter this position or to transfer their rights in bailment to the Chilean
banks; and (iv) that the fact that the banks at all times held the bills for the respond-
ents enabled the respondents to sue in bailment as the bank’s principals.”® After a
review of authorities such as The Pioneer Container,® Mance L] concluded that the case
under consideration ‘was not one of bailment and sub-bailment of the container load
of goods’, though

...1in respect of the shipping documents themselves, the Chilean banks were, on the
face of it, bailees, but even assuming that the delivery to them of the bills of lading
passes to them a constructive or symbolic possessory interest in the goods, the Chilean
banks cannot be realistically viewed as bailees of goods vis @ vis the respondents . . . a
relationship of bailment continued in existence between the respondents and the
shipping line despite the respondent’s transfer.”

Imposition of liabilities

The carrier acquires enhanced rights of claim against the bill of lading holder. Section
3(1) of the Carriage of Goods by Sea Act 1992 states that any person in whom rights
are vested by virtue of s 2(1) ‘takes or demands delivery from the carrier of any of the
goods to which the document relates; makes a claim under the contract of carriage
against the carrier in respect of those goods; or is a person who, at a time before the
rights were vested in him, took or demanded delivery from the carrier of any of those
goods’, and is subject to the same liabilities under that contract as if he were a party to
the contract.

This provision does not state whether the bill of lading holder is only liable for
those events that occur post-endorsement, or whether he is liable for events pre-
endorsement. For instance, is the bill of lading holder liable for damage caused due
to dangerous goods at the time of shipment, or freight and demurrage on loading?
Also, under s 3(1), the bill of lading holder who has received no goods at all is liable.

As for liability incurred before endorsement, s 3(3) may provide a possible solu-
tion since this section retains the liability of the original parties to the contract of
carriage. Where the shipper has the contractual obligation to pay freight or demur-
rage on loading, he will remain liable to the carrier. This view finds support in the
obiter statement found in Effort Shipping Co Ltd v Linden Management SA and Others.®
The issue before the court in this case was whether the liability of the shipper for the
damage caused due to shipment of the dangerous goods was transferred to endorsees
(purchasers) under s 1 of the Bills of Lading Act 1855. The court held that the purpose
of the Bills of Lading Act 1855 was to create an exception to the doctrine of privity

85 [2003] 1 Lloyd’s Rep 239, at p 248.

86 [1994] 2 AC 324. See also Chapter 13.
87 At p 252. See also para 49, p 255.

88 [1998] 2 WLR 206.
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and that the endorsee became subject to the same liabilities as the shipper by way
of addition, and not substitution, which meant that the shipper remained liable.
Lord Lloyd went on to observe that ‘the result would have been the same under s 3(3)
of the Carriage of Goods by Sea Act 1992’ (pp 214-15).

As for those who hold bills of lading for security purposes, they will not be liable
unless they take or demand delivery of the goods, under s 3(1). This preserves the
position developed in Sewell v Burdick,” where the bank was not liable for the freight
owed to the carrier.

The question of what constitutes demand was considered in Borealis AB Stargas
Ltd and Another (Bergesen DY a/s Third Party), Borealis AB v Stargas Ltd and Others.*
Since the nature of the consequences flowing from s 3 were important, it was con-
strued as not including taking of samples by the endorsee but as meaning a formal
demand. According to Lord Hobhouse:

A ‘demand’ might be an invitation or request, or, perhaps, even implied from making
arrangements; or it might be a more formal express communication . . . From the context
of the Act and the purpose underlying s 3(1), it is clear that s 3 must be understood in a
way which reflects the potentially important consequences of the choice or election
which the bill of lading holder is making. The liabilities, particularly when alleged
dangerous goods are involved, may be disproportionate to the value of the goods; the
liabilities may not be covered by insurance, the endorsee may not be fully aware of what
the liabilities are. I would therefore read the phrase ‘demands delivery’ as referring to a
formal demand made to the carrier or his agent asserting the contractual right as
endorsee of the bill of lading to have the carrier deliver goods to him. And I would read
the phrase ‘makes a claim under the contract of carriage’ as referring to a formal claim
against asserting a legal liability of the carrier under the contract of carriage to the
holder of the bill of lading [at p 228].

But what about the liability of an intermediate holder who subsequently endorses the
bill of lading to another? In Borealis AB Stargas Ltd and Another (Bergesen DY a/s Third
Party), Borealis AB v Stargas Ltd and Others, the intermediate holder on rejecting the
cargo after taking samples subsequently endorsed the bill of lading to another pur-
chaser. Does he remain liable post-endorsement? Unlike s 2 which has an express
specific provision in s 2(5) about the rights of intermediate holders, s 3 is silent. Lord
Hobhouse concluded that, on transfer, the liabilities of the intermediate holder are
extinguished on two grounds. First, on the basis that ss 2 and 3 had adopted the
wording of the Bills of Lading Act 1855, thus indicating the intention to preserve their
interpretation in cases such as Smurthwaite v Wilkins.” Secondly, there is the principle
of mutuality, embedded in s 3(1), since liabilities attach only when the rights are
acquired. In the words of Lord Hobhouse:

... it makes it fundamental that, for a person to be caught by s 3(1), he must be the
person in whom the rights of suit under the contract of carriage are vested pursuant to
s 2(1). The liability is dependent upon the possession of the rights. It follows that, as
there is no provision to the contrary, the Act should be construed as providing that, if
the person should cease to have the rights vested in him, he should no longer be subject
to the liabilities. The mutuality which is the rationale for imposing the liability has gone.
There is no longer the link between benefits and burdens [at p 233].

89 [1884] 10 AC.
90 [2002] 2 AC 205.
91 (1862) 11 CBNS 842. See Erle CJ at p 848.



Chapter 6: Bills of Lading 195

BILLS OF LADING AND FRAUD

Before going on to consider the impact of information technology, attention must be
drawn to fraud in bills of lading. Bills of lading are normally issued in sets of three or
six originals. This mercantile practice enables the bill to be sent to the consignee by
different modes of dispatch and ensures that the consignee gets at least one of the
originals on time to take delivery of the goods at the destination. Treating each bill of
lading as an original leaves it open to misuse. The carrier, as stated earlier, delivers the
cargo against presentation of the bill of lading and it is not necessary for the holder of
a bill of lading to present the entire set to the carrier. Presentation of part of a set is
enough. Delivery of the cargo against one of a set would cause no problems if the
consignee/endorsee had the entire set. However, it is normal for the endorser to
transfer only part of a set to the endorsee, which means that both the endorsee and
endorser possess part of a set, where part of the set is endorsed to the endorsee, and
the others remain unendorsed (or may be endorsed, in cases of fraud, to other third
parties). Since each bill in the set is treated as an original, the endorser (or other
third parties), as well as the endorsee, can demand delivery. The dangers inherent in
issuing bills of lading in sets of three or six originals were spotted by Lord Blackburn
in Glyn Mills v East and West India Dock Co,”” when he said:

... the very object of making a bill of lading in parts would be baffled unless the
delivery of one part of the bill of lading, duly assigned, had the same effect as the
delivery of all the parts would have had. And the consequence of making a document of
title in parts is that it is possible that one part may come into the hands of one person
who bona fide gave value for it under the belief that he thereby acquired an interest in the
goods, either as purchaser, mortgagee or pawnee, and another may come into the hands
of another person, who, with equal bona fides, gave value for it under the belief that he
thereby acquired a similar interest. This cannot well happen unless there is fraud on the
part of those who pass the two parts to different persons [at p 604].

Despite their proneness to fraud and developments in communications technology,
merchants continue to issue bills of lading in sets. Why this practice continues to this
day in unclear. Lord Blackburn found this mercantile custom equally perplexing:

I have never been able to learn why merchants and shipowners continue the practice
of making out a bill of lading in parts. I would have thought that, at least since the
introduction of quick and regular communications by steamers, and still more since
the establishment of electric telegraph, every purpose would be answered by making
one bill of lading only which should be the sole document of title, and taking as many
copies, certified by the master to be true copies, as it is thought convenient: those copies
would suffice for every legitimate purpose for which the other parts of the bill can now
be applied, but could not be used for the purpose of pretending to be holder of a bill
already parted with. However, whether because there is some practical benefit of which
I'am not aware, or because, as I suspect, merchants dislike to depart from an old custom
for fear that the novelty may produce some unforeseen effect, bills of lading are still
made out in parts, and probably will continue to be so made out [at p 605].

Bills of lading drawn in sets normally provide that ‘one being accomplished, the
others are to stand void’. This is to protect the carrier, were he to deliver against an
unendorsed or a validly endorsed bill of lading. In the event of misdelivery, the

92 (1882) 7 App Cas 591.
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carrier will not be liable if he has no notice of other endorsements. There is no duty on
the carrier to make inquiries of the unendorsed bill of lading holder whether any
assignments have taken place. Of course, it is always open for the assignee to protect
against misdelivery by contacting the shipowner as soon as the assignment has taken
place and inform him of his acquired rights. This does not happen often in practice. In
Glyn Mills v East and West India Dock Co,” a set of three bills of lading was issued,
naming Cottam and Co as the consignees. Freight was to be payable on arrival of the
goods at London. Cottam and Co endorsed one bill of lading as security to Glyn Mills
and retained the other two bills in the set. When the goods arrived in London, they
were warehoused, and Cottam and Co obtained delivery of the goods from the
warehouse on presentation of the unendorsed bill of lading and upon payment of
freight due. Glyn Mills brought an action against the warehouseman for misdelivery.
The House of Lords held that the warehouseman was not liable for misdelivery, since:

...it would be neither reasonable nor equitable, nor in accordance with the terms
of such a contract, that an assignment of which the shipowner has no notice should
prevent a bona fide delivery under one of the bills of lading, produced to him by the
person named on the face of it as entitled to delivery (in the absence of assignment),
from being a discharge to the shipowner. Assignment, being a change of title since the
contract, is not to be presumed by the shipowner in the absence of notice, any more than
a change of title is to be presumed in any other case when the original party to a contract
comes forward and claims its performance, the party having no notice of anything to
displace his right . . . it is for the assignee to give notice of his title to the shipowner if he
desires to make it secure and not for the shipowner to make such inquiry [at p 596].

Where a carrier delivers cargo in the absence of a bill of lading, the carrier will be in
breach of contract. The breach is regarded as a fundamental breach, such that he will
lose the benefit of the exception clauses in the contract of carriage. In Sze Hai Tong Bank
Ltd v Ramber Cycle Co Ltd,* the carrier discharged the goods to their agents, who
delivered the goods against an indemnity from the bank. No bill of lading was pre-
sented. The bill of lading contained a clause, which read:

During the period before the goods are loaded on or after they are discharged from the
ship on which they are carried by sea, the following terms and conditions shall apply to
the exclusion of any other provisions in this bill of lading that it may be inconsistent
therewith, viz, (a) so long as the goods remain in the actual custody of the carrier or his
servants . . . (b) whilst the goods are being transported to or from the ship ... (c) in all
other cases the responsibility of the carrier, whether as a carrier or as a custodian or as a
bailee of the goods, shall be deemed to commence only when the goods are loaded on
the ship and to cease absolutely after they are discharged therefrom.

The issue was whether the carrier could rely on this clause to absolve him from
liability for delivering the goods without production of a bill of lading. The court held
that the clause could not protect the carrier, for:

... if such an extreme width were given to the exemption clause, it would run counter
to the main object and intent of the contract. For the contract, as it seems to their
Lordships, has, as one of its main objects, the proper delivery of the goods by the
shipping company ‘unto order or his or their assigns” against production of the bill of
lading. It would defeat this object entirely if the shipping company was at liberty, at its
own will and pleasure, to deliver the goods to somebody else, to someone not entitled at

93 (1882) 7 App Cas 591.
94 [1959] 2 Lloyd’s Rep 114.
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all, without being liable for the consequences . . . they deliberately disregarded one of
the prime obligations of the contract. No court can allow so fundamental a breach to
pass unnoticed under the cloak of a general exemption clause [at pp 120-21].

Lord Denning’s reference to fundamental breach, however, has to be interpreted in
the light of Photo Productions Ltd v Securicor Transport Ltd.” Were a case similar in facts
to Sze Hai Tong® to come before the courts again, no doubt they would hold the clause
ineffective, on the grounds that it defeats the main purpose of the contract. After all,
as Lord Denning said,” ... if the exemption clause upon its true constructions
absolved the shipping company from an act such as that, it seems that, by parity of
reasoning, they would have been absolved if they had given the goods away to some
passerby or had burnt them or thrown them into the sea ... there is, therefore, an
implied limitation in the clause’.”” The case of The Ines,” where goods were delivered
without production of a bill of lading, lends support. In holding that cl 3, which
provided:

... after discharge, the goods are to be at the sole risk of the owners of the goods and
thus the carrier has no responsibility whatsoever . . . for the goods . . . subsequent to the
discharge from the ocean vessel . . .

was insufficient to excuse misdelivery, Clarke J clearly stated that:

... one of the key provisions, so far as the shipper is concerned, is the promise not to
deliver the cargo other than in return for an original bill of lading . . . The parties would
not . . . be likely to have contracted out of it. Thus, clear words would be required for
them to have done so. The clause should be construed so as to enable effect to be given
to one of the main objects and intents of the contract, namely, that the goods would only
be delivered to the holder of an original bill of lading [at p 152].”

ELECTRONIC DATA INTERCHANGE (EDI) AND THE CARRIAGE
OF GOODS BY SEA ACT 1992

As stated in Chapter 1, INCOTERMS 2000, expecting an increase in the use of elec-
tronic means of communication, have made suitable amendments in trade terms
to accommodate the use of electronic bills of lading. Developments relating to paper-
less trading have also been anticipated by the Carriage of Goods by Sea Act 1992,
even though the Commission’s consultation document did not consider electronic
transmission of transport documents. Section 1(5) of this legislation empowers the
Secretary of State to make provisions for the application of the Act to cases where a
telecommunications system or any other information technology is used for effecting
transactions corresponding to:

(a) the issue of a document to which the Act applies;
(b) the endorsement, delivery or other transfer of such a document; or
(c) the doing of anything else to such a document.

95 [1980] AC 827; [1980] 1 All ER 556.

96 See ‘Duty to pursue the contract voyage’ in Chapter 8, pp 243-6.
97 [1959] 2 Lloyd’s Rep 114, at p 120.

98 [1995] 2 Lloyd’s Rep 144.

99 See also ‘Delivery Against Bills of Lading’, pp 183—4.
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‘Information technology’ is defined in s 5(1) to include any computer or other tech-
nology by means of which information or other matter may be recorded or communi-
cated, without being reduced to documentary form. This definition appears to be
sufficiently wide to include other means of information transfer through intangible
means that may be developed in the future.

So far, the Secretary of State has not exercised his powers under s 1(5), since
electronic bills of lading are not yet in common use.

However, since the passing of the Carriage of Goods by Sea Act 1992, many
developments have taken place both technologically and legislation wise at the domes-
tic as well as at the international level. Contracts concluded electronically are now
recognised widely in many juridisctions'” largely as a result of the United Nations
Commission on International Trade Law (UNCITRAL) Model Law on Electronic
Commerce."" Equally, formal requirements for a contractual document such as signa-
tures have been made possible as a result of legislation modelled on the UNCITRAL
Model Law on Electronic Signatures.'” Further, the CMI Rules on Electronic Bills of
Lading and the BOLERO Rules have made the use of electronic bills of lading a
reality. But before considering these developments, a few words on the advantages
and disadvantages of using paperless documents.

Advantages and disadvantages of using electronic documents

Electronic bills of lading are regarded by some traders and practitioners as a vast
improvement on paper bills of lading, since they will see a reduction in:

(a) problems created by late arrival of documents at the port of discharge; and
(b) fraud, since bills of lading will no longer be sent in sets of three or six originals.

There is some truth in the view that problems, legal and logistical, associated with
the late arrival of mailed transport documents, will be solved by their electronic
transmission. Whether this will reduce the incidence of fraud in bills of lading is
debatable. The incidence of fraud may well increase due to the likelihood of computer
misuse — more so, where an open network, such as the Internet, is used. The success-
ful implementation of paperless documents in the shipping industry is possible
only if:

(a) there are reliable security devices that would make it near impossible for the

fraudster or hacker to gain access;

(b) there are adequate mechanisms in the available law or new laws are enacted at
both national and international levels, that would deter the would-be hacker or
fraudster;

(c) there is greater co-operation between countries to exchange information about
cross-border data flow and access to evidence; and

(d) the laws of evidence allow for admissibility of computer-generated documents.

As for (a), security devices using digital cryptology that make computer break-ins

100 Eg, Australia, Singapore, Malaysia, India. See also Carr, ‘India joins the cyber-race: Informa-
tion Technology Act 2000” (2000) 6(4) International Trade Law and Regulation 120.

101 See Chapter 3.
102 See Chapter 4.
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near impossible, thereby reducing the chances of forgery or alterations to the data by a
fraudster or a mischievous hacker, are technically feasible. Encryption of data is also
possible. Of course, such technology in some countries'® is treated as defence
material, and hence regulated. Its free availability and use in some countries cause
concern, since terrorists, drug barons and money launderers are likely to use it to
cloak their activities. Leading Western governments would like to give government
agencies extensive powers to intercept communications'™ and access computer-held
information for purposes of national security and preserving the economic infra-
structure. It raises policy issues, ranging from the acceptable level of tolerance to
criminal activities that undermine the social and economic structure, the paternalistic
role of states, to the rights of individuals (for instance, the right to privacy). Organisa-
tions such as the Organisation for Economic Co-operation and Development (OECD)
and economic groupings such as the European Union (EU) are continuously consider-
ing policy issues with a view to arriving at a solution that makes electronic commerce
secure without jeopardising the well-being of nations, societies and the individual.'”

As for (b), Britain is one among many countries to introduce legislation on com-
puter misuse — the Computer Misuse Act 1990. Legislation in this area came about
when traditional criminal law could not cope with certain kinds of computer-related
crime due to the intangible nature of the information held on computers.'” This
legislation carries criminal sanctions in the event of computer misuse. Its success in
curbing computer misuse is debatable. Prosecutions are few, and yet the Audit
Commission estimates annual losses caused by computer misuse at more than £2m.
The failure may be due to difficulties in gathering evidence and limited police
resources.'” The Council of Europe, with the intention of harmonising the law on
computer misuse, has drafted the International Convention on Cybercrime,'® which
it is hoped will have wide impact.

As for (c), international organisations such as the Council of Europe have recom-
mended various measures that countries may take both nationally and internation-
ally. Their success depends on the countries’ (political) willingness to participate.'”

103 Eg, the US.

104 See the Regulation of Investigatory Powers Act 2000 which gives extensive powers to author-
ities in the United Kingdom. See also Indian Information Technology Act 2000, Williams
and Carr, ‘Crime risk and computers’ [2002] Electronic Communications LR 23; Carr and
Williams, ‘A step too far in controlling computers? The Singapore Computer Misuse
(Amendment) Act 1998’ [2000] International Journal of Law and Information Technology 48.

105 To cite a few: OECD, Report on Background and Issues of Cryptography Policy; A European
Initiative in Electronic Commerce, COM (97) 157, Commission Green Paper, Legal Protection
of Encrypted Services in the Internal Market, COM (96) 76, European Commission. See also

hapters 3 and 4 for further references.

106 See R v Gold; R v Schifreen [1988] AC 1063; Cox v Riley (1986) 83 Cr App 554.

107  See Carr and Williams, ‘Regulating the e-commerce environment: enforcement measures and
penalty levels in the computer misuse legislation of Britain, Malaysia and Singapore” (2000)
16(5) gomputer Law and Security Report 295.

108 The text of the convention is available on www.coe.org. See also Chapter 4, pp 143-55; Carr
and Williams, ‘Criminalisation of new offences under the Council of Europe Convention on
Cybercrime’ (2002) 18(2) Computer Law and Security Report 91.

109  See Council of Europe, Recommendation No R 95(13) Concerning Problems of Criminal Procedural
Law Connected to Information Technology and Explanatory Memorandum, text available at
www.coe.org; United Nations, Manual on the Prevention and Control of Computer related Crime,
1994. See also Carr and Williams, ‘Council of Europe on the Harmonisation of Criminal
Procedural Law Relating to Information Technology (Recommendation No R95(13)) — some
comments’ [1998] JBL 468.
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As for (d), rules of evidence in common law countries have been developed
largely to handle the oral nature of the trial, resulting in the hearsay rule, whereby
witnesses can testify on the basis of their own first-hand knowledge. Anything short
of this requirement falls foul of the hearsay rule. In England, computer-generated
evidence in civil matters is admissible due to recent legislation. Following the Law
Commission’s Report, The Hearsay Rule in Civil Proceedings,'’ the Civil Evidence Act
was passed in 1995 which allows the admissibility of computer-generated evidence.
There are no special rules about the reliability of the computer from which the docu-
ment is generated for it to be admissible. Presumably, this is due to the difficulties in
guaranteeing the non-corruptibility of computer systems. The course recommended
by the Commission is one of weighing the evidence according to its reliability.""

Prior to the Civil Evidence Act 1995, under s 5 of the Civil Evidence Act 1968,
a statement contained in a document produced by a computer was admissible as
evidence of any fact stated therein of which direct oral evidence would be admissible,
provided the conditions stipulated below were satisfied:

(a) the documents must have been prepared during a period over which the computer
was regularly used to process information for the purposes of the activities regu-
larly carried on over that period;

(b) information of the kind contained in the document, or from which it is derived,
was, over that period, regularly supplied to the computer in the ordinary course
of those activities;

(c) the computer was operating properly throughout that period; or if not, the reason
for any malfunction was not such as to affect the accuracy of the document; and

(d) the information contained in the document is reproduced or is derived from
information supplied to the computer in the ordinary course of the activities for
which it was used.

The court also had to be satisfied that these conditions were fulfilled either by oral
evidence or by a certificate signed by a person occupying a responsible position.

Though innovative at the time, s 5 lacked clarity: for instance, it was unclear
whether s 5 of the Civil Evidence Act 1968 was a general rule relating to the admissi-
bility of all computer-generated evidence, or whether it was an exception to the
hearsay rule, due to the inclusion of this section under that part of the Act headed
‘Hearsay Evidence’. If the heading was an operative part, s 5 was an exception to
the hearsay rule. Conditions stipulated in s 5 also posed problems. Its emphasis on
regularity of use of the particular computer from which the document was retrieved,
rather than the reliability of the computer, excluded documents generated by a
computer as a one-off task.

The UNCITRAL Model Law on Electronic Commerce,'? on which many jurisdic-
tions have based their legislation, allows for the admissibility of computer-generated
evidence in its Art 9 which states:

110 Law Com No 216, 1993, HMSO.

111 Paragraph 4.43, The Hearsay Rule in Civil Proceedings. See also s 7(1) of the Electronic Com-
munications Act 2000 which allows electronic signatures and authentication certificates to be
admitted in legal proceedings.

112 See also UNCITRAL's draft for an International Convention on Electronic Transactions (Pro-
posal Date 29 June-10 July 1998 — A/CN 9 WG IV/WP 77) available at www.uncitral.org.
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(1) In any legal proceedings, nothing in the application of the rules of evidence shall

apply so as to deny the admissibility of a data message in evidence:

(a) on the sole ground that it is a data message; or

(b) if it is the best evidence that the person adducing it could reasonably be
expected to obtain, on the grounds that it is not in its original form.

(2) Information in the form of a data message shall be given due evidential weight.
In assessing the evidential weight of a data message, regard shall be had to the
reliability of the manner in which the data message was generated, stored or com-
municated, to the reliability of the manner in which its originator was identified,
and to any other relevant factor.

Electronic bills of lading: the SEADOCS scheme, CMI Rules for
Electronic Bills of Lading

In the mid-1980s, the International Association of Independent Tanker Owners
(INTERTANKO), in association with Chase Manhattan Bank, experimented with an
electronic system known as SEADOCS. Primarily devised to combat fraud, the bill of
lading started life in a tangible form — that is, as a paper bill of lading. This was lodged
with Chase Manhattan Bank, which functioned as a central registry. Acting as an
agent for all parties, the bank transferred ownership in the goods on electronic notifi-
cation. The system did not take off, since the participants were worried about the
confidentiality of the information they divulged to the bank. The scheme was also
economically unviable, due to insurance costs to cover the bank’s liability. Further,
questions were also raised about whether the bill of lading was truly electronic since it
came into existence in a tangible form.

The CMI came up with a proposal where the carrier (instead of the bank) is
responsible for effecting the transfer of the bill of lading. The CMI Rules for Electronic
Bills of Lading (hereinafter CMI Rules),' like INCOTERMS 2000, need to be incor-
porated into the contract. From the very beginning, the document starts life in an
intangible form. Once the carrier receives the goods from the shipper, the carrier
sends a receipt message of the goods to the shipper (Article 4(a)) containing the usual
details found in such receipts — the name of the shipper, the description of the goods
including any reservation, the date and place of receipt, a reference to the terms of
carriage, and the private key to be used (Articles 4(b)(i)-(v)). One of the omissions at
this stage is the date and place of shipment that is included in a paper bill of lading.
Article 4(c) makes provision for this by requiring that the receipt message be updated
with these details as soon as the goods have been loaded. But the onus seems to be
on the holder to demand the updating. So, what is the effect if such an updating
takes place? According to Article 4(d), the description of the goods, including any
reservation, the date and place of receipt, a reference to the terms of carriage and the
date/place of shipment, ‘shall have the same force and effect as if the receipt message
were contained in a paper bill of lading’. In other words, the receipt function of the
electronic bill is to be no different from a paper bill of lading."*

Once the shipper confirms the receipt message, he becomes the holder (Art

113 Text available in Carr and Kidner, International Trade Law Statutes and Conventions, 5th
edn, 2008, Routledge-Cavendish.

114 See ‘Bill of lading as a receipt’, pp 174-8 above.
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4(b)(v))." By becoming holder, according to Art 7(a), the CMI Rules enable him to, as
against the carrier:

(i) claim delivery of the goods;

(ii) nominate the consignee or substitute a nominated consignee for any other party,
including itself;

(iii) transfer the Right of Control and transfer to another party;

(iv)instruct the carrier or any other subject concerning the goods, in accordance with
terms and of the Contract of Carriage, as if he were the holder of a paper bill of lading.

It seems from the above that the holder of the private key has all the rights tradition-
ally associated with a paper bill of lading, naming of a consignee, transferring it to
another including by way of pledge, and claim delivery. In other words, it is seen as
equivalent to a paper bill of lading. The private key, which plays a crucial role in
imparting identity as well as identification, is defined in Art 1(f) as a ‘technical
appropriate form such as a combination of numbers and/or letters, which the parties
may agree for securing the authenticity and integrity of a transmission’. The private
key is unique to the holder and upon transfer the new holder is given a new private
key (Art 8). The CMI Rules are technology neutral apart from indicating it must be
letter/numbers or a combination. The parties are free to choose. Given the develop-
ments in relation to electronic signatures and their sophistication, the parties are likely
to choose this rather than the well-known four-digit PIN codes since they are easy to
hack into. As to what the consequences are for careless or reckless use in relation to
these keys, the CMI Rules are silent apart from one provision which talks about
misdelivery and the standard of care to be exercised by the carrier. According to Art9,
the carrier is obliged to notify the holder of the place and date of the intended delivery
of the goods. Upon notification, the holder is expected to nominate a consignee and to
give delivery instructions to the carrier with verification by the private key. If the
holder has been careless with the private key as a result of which an entity other than
the holder gives instructions to the carrier on which the carrier acts, then it seems the
loss will fall on the holder, since according to Art 9(c) the ‘carrier shall be under no
liability for misdelivery if it can prove that it exercised care to ascertain that the party
who claimed to be the consignee was in fact that party’. Equally, where the holder is
unaware that the private key has been compromised, the carrier will escape liability if
he can establish reasonable care on his part.m’ The burden, however, is on the carrier
that he exercised reasonable care."”

The terms and conditions of carriage, however, unlike the majority of paper bills
of lading, are not included in the receipt message. Article 4(b)(iv) requires that there is
a reference to the terms of carriage in the receipt message and Art 5(a) provides that
such a reference to the terms will be effective in incorporating those terms in the
contract of carriage. This means that a consignee or transferee will be subject to the
terms. It is difficult to see why the CMI Rules separate the terms from the receipt

115 Holder is defined in Art 1(g) as ‘the party who is entitled to the rights described in Art 7(a) by
virtue of its possession of a valid private key’.

116 The presentation rule is not as stringent here as at common law. See ‘Delivery against bills of
lading’, pp 183-5 above.

117  Of course, the carrier may include clauses in his conditions of carriage that exempt him from
liability for misdelivery even where he is negligent. It is debatable whether the courts in
England would enforce such a clause. As it is, the CMI Rules have lessened common law
presentation rules. See Motis Exports Limited v Dampskibsselskabet AF 1912 Aktieselskabm Aktei-
selskabet Dampskibsselskabet Svendborg and ‘Delivery against bills of lading’, pp 183-5 above.
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message. Surely, the receipt message could easily include the standard terms unless of
course they were worried by technical aspects such as hard disk space and preferred
to simplify the process by replicating a short form bill of lading."®

Unlike a paper bill of lading, electronic bills of lading require a third party to effect
a transfer. Under the CMI Rules, the carrier plays an important role in transferring the
bill of lading. To effect a transfer, the shipper (transferor) has to inform the carrier of
the details of the proposed new holder (transferee). Once the carrier has confirmed the
notification message, the carrier will issue a new private key to the new holder. Once
the holder has accepted the right of control and transfer, the carrier will then issue a
private key to the transferee and cancel the private key issued to the shipper (Art 7(b)).

Some jurisdictions may require a contract of carriage to be in writing and signed.
In the event of the parties adopting the CMI Rules, Art 11 ensures that they agree not
to raise the defence that the contract is not in writing. Of course, at any moment prior
to delivery, the holder can demand a paper bill of lading (Art 10(a)). The issue of a
paper bill of lading will cancel the private key and terminate the EDI procedures
under the CMI Rules but does not affect the rights, obligations or liabilities while
performing under the CMI Rules nor the rights, obligations or liabilities under the
contract of carriage (Art 10(d)). In other words, the change in medium — paperless to
paper — in no way affects the rights, obligations and liabilities of the parties.

It must at this stage be noted that most bills of lading may attract the mandatory
application of national law or international conventions such as the Hague-Visby
Rules'’ or the Hamburg Rules." Bills of lading incorporating the CMI Rules are
subject to mandatorily applicable law according to Art 6 which states:

The contract of carriage shall be subject to any international convention or national law
which would have been compulsorily applicable if a paper bill of lading had been issued.

The success of the CMI Rules will depend on whether merchants are ready to relin-
quish their control over the bill of lading and entrust the carrier with information
to effect a transfer. If they were unhappy in giving information to banks as in the
SEADOCs scheme, why should they trust a carrier more than a bank? After all, banks
do subscribe to codes of conduct and the duty of confidentiality is a core part of
their obligations to their clients. The CMI Rules, however, have the advantage of
being freely available to all. It does not require membership to a closed network. This
brings us to the BOLERO Rules.

The EU set up a pilot project in the mid- to late-1990s, called the BOLERO project,
to study the feasibility of electronic bills of lading. It resulted in the formation of
BOLERO International Ltd."*" It is a closed network and available to those who

118 In short form bills of lading, the carrier’s standard terms and conditions are incorporated by
reference, and the short form includes details such as names of shipper, consignee, and
vessel, ports of loading and discharge, description of goods, marks and quantity. This form
of bill was introduced to simplify and speed up the dprocess of producing the document.
SITPRO (Simplification of International Trade Procedures) in the United Kingdom have
produced a standard short form bill. The forms are also available from SITPRO at
www.sitpro.org.uk.

119 See Chapter 8, pp 268-73 below. The Hague-Visby Rules do not make provision for their
applicability to electronic bills of lading. See also Chapter 9 on electronic transport records
under Rotterdam Rules.

120 See Chapter 9.

121 Visit www.bolero.net for further details. Jointly owned by TT Club and SWIFT (an organisa-
tion that processes financial transfer for banks{
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subscribe with BOLERO taking on the role of a trusted third party providing a plat-
form for secure exchange of trade documents — transport documents such as bills of
lading and documentary credits. The subscribers are subject to the BOLERO Rule
Book'? which provides the legal framework for paperless transactions. The BOLERO
title registry plays a vital role in respect of bills of lading; it is a database of informa-
tion relating to bills of lading which is centrally operated. Transfer is effected by a
combination of notification, confirmation and authentication through digital signa-
tures. It is not very clear how widely this system is used, though the BOLERO website
indicates that major banks, shipping companies and traders are their members. This
means that it might also be possible to meet the other functions of bill of lading such
as financing the sale/purchase by way of pledge.

CONCLUSION

In this chapter, the many different functions of a bill of lading, ranging from a mere
receipt to a contract of carriage and a document of title in international commerce,
were described. The bill of lading as a contract of carriage of course defines the rights
and duties of both the shipowner and the consignee or endorsee. The 19th century
saw the insertion of terms in bills of lading that were extremely disadvantageous to
the consignee or endorsee. Common law tried to protect the consignee by construing
clauses limiting responsibility (for example, implied undertaking to provide a sea-
worthy ship), or excluding liability narrowly. Clearly worded clauses, however, were
given effect, since it was not the job of the courts to intervene in the parties’ contract.
International organisations sought to protect the weaker party (cargo owner in this
case) through the formulation of international conventions. The following three chap-
ters (7, 8 and 9) examine the rights and responsibilities of the parties to a bill of lading
at common law, under the Hague-Visby Rules (implemented by the United Kingdom
with the Carriage of Goods by Sea Act 1971), and the Hamburg Rules. Chapter 9 also
includes a brief overview of the recently adopted Rotterdam Rules.
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CHAPTER 7

BILLS OF LADING AND COMMON LAW

INTRODUCTION

It is probable that a proportion of bills of lading issued in the UK is likely to be
governed by the liability regime of the Hague-Visby Rules' — the product of an inter-
national convention to redress the imbalance caused by the extended use of, and
tolerance towards, exclusion clauses operating in favour of shipowning interests.

Regardless, common law may still be relevant since not all types of bills of lading,
or kinds of cargo carried under a transferable bill of lading, trigger the application of
the Hague Rules or the Hague-Visby Rules.” Bills of lading issued for the carriage of
live animals, deck cargo, bills of lading that are not documents of title (that is, bills
of lading that are non-transferable),® and bills of lading issued for the carriage of
goods by inland waterway are likely to attract the application of rules founded in
common law.

Parties to such bills of lading are free to expressly incorporate the Hague-Visby
Rules under ss 1(6)(a) and 1(6)(b) of the Carriage of Goods by Sea Act 1971.* In the
absence of express incorporation of the Hague-Visby Rules, the terms of carriage are
largely determined in England by common law — derived from custom and com-
mercial usage — and general principles of contract law as applied to the terms as
agreed by the parties.’

Common law implies a number of obligations on the part of both the shipowner (or
carrier) and the shipper. The parties can lessen the liability imposed by these implied
undertakings, or exclude them altogether with the aid of contractual stipulations. The
stipulations need to be expressed in clear language, since lack of clarity will attract the
application of the common law implied undertakings to the contract of carriage.®

IMPLIED OBLIGATIONS ON THE PART OF THE SHIPOWNER

The shipowner is under an implied obligation at common law to:

¢ provide a seaworthy ship;
¢ proceed with due dispatch;

e carry the cargo to the agreed destination without deviation; and
¢ use due care and skill in navigating the vessel and in carrying the goods.

1 See Chapter 8 for an account of the Hague-Visby Rules.

2 Of course, the parties may incorporate the Hague-Visby Rules with a clause paramount.
See ‘Scope of Application’, Chapter 8, pp 268-73 below.

3 Eg, a bill of lading made out to a named consignee. See Chapter 8, pp 269-70, below on
straight bills of lading.

4 See Chapter 8.

5 This applies equally to other Commonwealth countries such as India, Malaysia and Singapore.
See Carr, ‘Bills of lading — India’, in Jackson (ed), World Shipping Laws, loose-leaf, 1990, Oceana.

6 See ‘Seaworthiness’, pp 208-12 below, below; also The Galileo [1914] P 9; Nelson v Nelson [1908]
AC 16.
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Seaworthiness

Common law places the shipowner under an implied warranty to supply a ship that
is fit for its purposes. As Lord Blackburn said in Steel v State Line:’

I take it ... to be quite clear, both in England and in Scotland, that where there is a
contract to carry goods in a ship, whether that contract is in the shape of a bill of lading,
or any other form, there is a duty on the part of the person who furnishes or supplies
that ship, or that ship’s room, unless something is stipulated which prevents it, that the
ship shall be fit for its purposes. That is generally expressed by saying that it shall be
seaworthy . . . [at p 86].

The meaning of seaworthiness is a two-fold one. It refers to both the physical state of
the ship and its fitness for receiving the cargo — that is, cargoworthiness.?

As for the ship’s physical state, it must be fit for the purposes of the voyage to be
undertaken. That is, the ship must be fit in design and structure, and must be suitably
equipped to encounter the ordinary perils that are likely on the particular route to her
destination at that time of the year.” The ship is also required to have a sufficient and
competent crew for carrying out the intended voyage. So, where the captain and the
chief officer are in a drunken state at the start of the voyage," or the master or the crew
is incompetent," the ship would be deemed unseaworthy. She must also take a safe
supply of bunkers (that is, fuel) for the intended voyage.'

The question of whether a ship is fit for the voyage or not is a question of fact and
will vary from case to case. So, where the weather is expected to be exceptionally
rough, the level of seaworthiness will be far higher than the level of seaworthiness
for a voyage on calm seas. In other words, the question of seaworthiness is to be
ascertained in terms of the surrounding circumstances.

The ship must be seaworthy at the time of sailing.” If the ship develops faults
after the ship has sailed or during the process of getting out of the harbour, the
undertaking of seaworthiness would have been satisfied. The ship is deemed to sail
when she leaves the moorings with no intention of returning to the moorings."

The ship must also be cargoworthy — that is, fit to carry the particular cargo safely.
So, if the contract of carriage is for carriage of frozen meat, then the ship must have the

7 [1877]13 AC 72.
8 Rathbone v Maclver [1903] 2 KB 378.
9 Stanton v Richardson (1874) LR 7 CP 421.
10 Moore v Lunn (1923) 38 TLR 649.
11 Eg, in Standard Oil v Clan Line [1924] AC 100, Lord Atkinson said:

It is not disputed, I think, that a ship may be rendered unseaworthy by the inefficiency of
the master who commands her. Does not that princigle apply where the master’s ineffi-
ciency consists, whatever his general efficiency may be, in his ignorance as how his ship
may, owing to the peculiarities of her structure, behave in circumstances likely to be met
with on an ordinary ocean voyage. There cannot be any difference in Erinciple, I think,
between disabling want of Skiﬁ and disabling want of knowledge. Each equally renders
the master unfit and unqualified to command, and therefore makes the ship he com-
mands unseaworthy [at p 120].

See also Hong Kong Fir v Kawasaki Kisen Kaisha [1962] 2 QB 21. See Toepfer v Tossa Marine (The
Derby) [1985]g2 Lloyd’s Rep 325 on the lack of documentation and seaworthiness.

12 Fiumana Societa di Navigazione v Bunge [1930] 2 KB 47.
13 Stanton v Richardson (1874) 9 CP 390.
14  The Rona (1884) 51 LT 28.
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necessary refrigeration to carry the meat safely on the agreed voyage. Defective
refrigerators will be a breach of the seaworthiness warranty."” If the holds need to
be disinfected for the safe carriage of the cargo, failure to do so would be regarded as
unseaworthiness.'® Once again, the question of whether or not the ship is fit to carry
the cargo is a question of fact.

The undertaking of cargoworthiness, however, needs to be distinguished from that
of bad stowage. The distinction between the two may not always be that clear cut. In
some instances, it is possible for bad stowage to appear to be an issue of cargoworthi-
ness as the case of Elder, Dempster v Pater Zochonis 7 illustrates. The ship loaded a cargo
of palm oil in casks which were stored at the bottom of the hold. Lacking ‘tween decks’,
six tons of palm kernel were stowed on top of the casks. On arrival at Hull, it was found
that much of the oil was lost or damaged due to pressure on the casks caused by the
sacks stored directly above them. There was conclusive evidence in the log to show that
damage to the casks happened after they were loaded but before the ship set sail. The bill of
lading contained an exception clause which protected the shipowners from loss caused
due to bad stowage. The plaintiffs argued that the lack of ‘tween decks’ was a breach of
cargoworthiness. The defendants argued bad stowage. Both the Court of First Instance
and the Court of Appeal decided that the absence of ‘tween decks” was an issue of
cargoworthiness. The decision was reversed in the House of Lords who concluded that
the ship was structurally, at the time the casks were loaded, fit to receive and carry the
cargo without injury. The presence of ‘tween decks’ was not necessary for the carriage
of the casks and the damage was caused by bad stowage.

The House of Lords acknowledged the difficulties in distinguishing cargoworthi-
ness from bad stowage and went on to say that in some situations bad stowage could
amount to unseaworthiness — that is, where it affected the physical safety of the ship.
So, for instance, if the casks had been stored in a manner that would have caused the
ship to sink on sailing, there would have been a breach of the seaworthiness undertak-
ing due to bad stowage."®

At this juncture, it would be natural to ask whether the warranty of seaworthiness
in relation to cargo needs to be satisfied only at the commencement of loading or
whether it extends to the time of sailing. According to McFadden v Blue Star Line," it
seems that the warranty must be fulfilled at the time of loading. Here, a sluice door
was opened and improperly closed after the goods were loaded on to the ship but
before she set sail. The goods were damaged as a consequence. The court came to the
conclusion that there was no breach of seaworthiness since the event causing the
damage took place after the goods were loaded on to the ship. The decision in McFad-
den v Blue Star Line was cited with approval in the House of Lords in Elder, Dempster v
Pater Zochonis.*® However, the judgment of Viscount Cave in the latter suggests that
the warranty of seaworthiness for cargo ‘extends to fitness for the cargo not only at
the time of loading but also at the time of sailing’. In support, he cites The Thorsa.*'

15 Cargo per Maori King v Hughes [1895] 2 QB 550.

16 Tattersall v National SS Co (1884) 12 QBD 297.

17 [1924] AC 522.

18 See, however, Lord Finlay’s dissenting statement in respect of unseaworthiness.
19 [1905] 1 KB 697.

20 [1924] AC 522.

21 [1916] P 257.
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However, it is difficult to find dicta for Lord Viscount’s proposition in The Thorsa. In
this case, cheese and chocolate were stowed together as a result of which the chocolate
became tainted. On the question of breach of the cargoworthiness warranty, the court
came to the conclusion that the cheese was stowed after the chocolate, which did not
make the ship uncargoworthy as regards the cargo of chocolate. As Carver states, the
dicta in The Thorsa seems to be inconsistent with Viscount Cave’s interpretation in
Elder, Dempster v Pater Zochonis. Besides, later judgments have not followed Viscount
Cave’s suggestion. For instance, in Reed v Page,”* according to Scrutton LJ:

. .. the highest measure of liability as a cargo carrying adventure, that is, of ‘cargowor-
thiness’, is when cargo is commenced to be loaded. It has been decided that if at this
stage the ship is fit to receive her contract cargo, it is immaterial when she sails on her
voyage, though fit as a ship to sail, she is unfit by reason of stowage to carry her cargo
safely [at p 755].

Arelated question that arises in this context is if the warranty of physical safety of the
ship attaches at the time of sailing and that of cargoworthiness at the time of loading,
are there no intermediate warranties for the period after the goods have been loaded
and the ship is waiting to set sail? In Reed v Page, an overloaded barge sank after
loading but before being towed to her destination. According to Scrutton LJ, the
highest measure of liability attaches at the time when the ship starts on her voyage.
Nonetheless, there could be other stages when the warranty of seaworthiness as a
ship was applicable — and that is, where the ship was waiting after loading to sail. In
his opinion:

... the barge was unseaworthy as a barge from the time loading finished, unfit to lie in

the river and unfit to be towed ... it seems . .. clear that if an overloaded barge, sea-

worthy in the calm waters of a dock, went out into the river to wait for a tug, there

would be a renewed warranty of fitness to navigate and wait, which would be broken

by overloading, rendering the barge to lie waiting in the river. In the present, when the

loading was finished and the man in charge, apparently in the ordinary course of his

business, left her unattended in the river waiting for a tug, and unfit in fact either to lie

in the river or be towed, there was a new stage of the adventure, a new warranty of

fitness for that stage, and a breach of that warranty . . . [at p 757].

The undertaking to provide a seaworthy ship is an absolute obligation at common
law. This means that the shipowner has to show that the ship is seaworthy in fact. He
cannot escape liability simply by showing that he has taken every precaution to make
the ship seaworthy. As Lord Blackburn stated in Steel v State Line:*

...in marine contracts, contracts for sea carriage, there is what is properly called a
‘warranty’ not merely that they should do their best to make the ship fit, but that the
ship should really be fit [at p 86].

It seems that the absolute undertaking to provide a seaworthy ship is personal to the
shipowner and he cannot escape liability by showing that he has taken care to dele-
gate work to dependable skilled employees and reputable independent contractors.
Of course, if the shipowner wishes to lessen his absolute liability, he can do so
through express stipulations but these must be clearly and unambiguously expressed.

The test for ascertaining the seaworthiness of a ship is an objective one. The

22 [1927] 1 KB 743.
23 (1877) 3 App Cas 72.
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question to ask is ‘would a prudent owner have remedied the defect before sending
the ship to sea had he been aware of the defect’?** If the answer is affirmative, the ship
would be deemed unseaworthy.

The shipowner however is not expected to provide a ship that is perfect in every
way. Lack of the latest or best appliances therefore would not affect the seaworthiness
of the ship.” What is required is that the ship is fitted for the particular voyage, the
particular cargo and the particular time of the year according to the degree of care
exercised by an ordinary and prudent owner. In other words, the standard expected of
the ship is relative to the existing state of knowledge and the standards prevailing at
the material time.*

The burden of proof for establishing unseaworthiness rests on the party who
asserts it. The party relying on unseaworthiness must plead it in sufficient detail. The
unexplained sinking of a ship normally does not automatically raise the presumption
that the ship was unseaworthy. However, in some circumstances, the facts may raise
this presumption easily, in which case the burden shifts to the other party to show
that the ship was in a seaworthy state at the time of sailing. In Fiumana Societa Navi-
gazione v Bunge,” there was a fire in the coal bunkers as a result of which the cargo was
damaged. No satisfactory explanation for the occurrence of the fire was given and in
the circumstances this raised the inference that the fire was caused due to the unfit-
ness of the bunker coal — a breach of the seaworthiness warranty. The cargo owner
also has to show that it was the unseaworthiness that caused the damage or loss.”®

In the event of damage or loss to the cargo due to unseaworthiness, it seems that
the shipowner may be liable even where part of the damage could be attributed to
other causes as long as seaworthiness is a cause or a real, actual or effective cause of
the damage. That is to say, novus actus interveniens will not break the chain of caus-
ation and reduce seaworthiness from ‘a cause that causes’ (causa causans) to a cause
which is ‘merely an incident which precedes in the history or narrative of events, but
as a cause is not in at the death, and hence is irrelevant’ (causa sine qua non). In Smith,
Hogg v Black Sea and Baltic General Insurance,”® deck cargo was stored on deck in a
manner that made the ship extremely unstable. During bunkering operations, the
forepeak was emptied which increased her degree of list. As a consequence, she lay on
her beams and the cargo was damaged. There was an exception clause in the contract
that protected the owners for loss or damage caused due to the negligence of their
employees. The defendants contended that the negligent act of the master in bunker-
ing was the cause of the loss and relied on the exception clause. The court came to
the conclusion that a cause of the loss was unseaworthiness. The alleged negligence of
the master was proximate in time to the disaster and may have contributed to the
disaster ‘but the disaster would not have arisen but for the unseaworthiness’. In other
words, the unseaworthiness was effective in bringing about the loss even though
other events equally detrimental may have taken place between the moment of
unseaworthiness and the moment of damage.

The undertaking of providing a seaworthy ship is regarded as an innominate

24  McFadden v Blue Star Line [1905] 1 KB 706.

25 Virginia Co v Norfolk Co (1912) 17 Com Cas 277.

26 Bradley v Federal SN Co (1927) 137 LT 266.

27 [1930] 2 KB 47.

28  International Packers v Ocean Steamship [1955] 2 Lloyd’s Rep 218.
29 [1940] AC 997.
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term. In the event of a breach, the remedy available to the injured party will depend
on the seriousness of the breach. If the breach goes to the root of the contract such as to
make further commercial performance of the contract impossible, the injured party
can repudiate the contract and claim damages; however, if it does not frustrate the
commercial purpose of the contract, the remedy available is damages.”

The shipowner is free to contract out of the implied undertaking of seaworthiness.
The stipulation however needs to be express, clear and unambiguous.” A clause
couched in general terms would be construed restrictively. For instance, phrases such
as ‘at ship’s expense and shipper’s risk” would be insufficient to exclude the implied
obligation.32 In construing the effectiveness of a clause, the courts, however, tend to
look at the agreement as a whole.” A clearly worded clause exempting liability for
unseaworthiness may therefore be rendered totally or partially ineffective when read
in the context of the whole agreement. In Elderslie SS Co v Borthwick,* amongst others,
the bill of lading contained the following clauses:

Clause 1 — Neither the steamer nor her owners, nor her charterers, shall be accountable
for the condition of goods shipped under this bill of lading, nor for any loss or damage
thereto, whether arising from failure or breakdown of machinery, insulation, or other
appliances, refrigerating or otherwise, or from any other cause whatsoever, whether
arising from a defect existing at the commencement of the voyage or at the time of
shipment of the goods or not.

Clause 2 —. . . whether or not any of the perils, causes or things above mentioned or the
loss or injury arising therefrom, be occasioned by or arise from any act or omission,
negligence, default of error in judgement of the master, pilot, . .. crew, stevedores, or
other persons whomsoever in the service of the owners or charterers . .. if reasonable
means have been taken to provide against such defects and unseaworthiness [emphasis added].

The court came to the conclusion that though cl 1 excluded unseaworthiness in clear
language, the combined effect of cll 1 and 2 meant that the shipowner could exclude
liability only if he could show that he had taken reasonable measures to provide
against unseaworthiness.

Due dispatch

Common law implies that the voyage must be prosecuted with due dispatch, that is,
the vessel will proceed on the voyage, load and discharge at the time agreed. In
the absence of express agreement or agreement by implication, the law implies the
performance of the voyage within a reasonable time. What is reasonable is inferred
in relation to what can reasonably be expected from the carrier under the actual
circumstances at the time of performance.”

This undertaking seems to be treated as an innominate term. The remedy avail-
able to the injured party on the breach of this term would therefore depend on the
consequences of the breach. If the consequences of the breach are not so serious as to

30 Hong Kong Fir Co v Kawasaki Kisen Kaisha [1962] 2 QB 26.

31 See for a recent clause that was successful Mitsubishi Corporation v Eastwind Transport Ltd (The
Irbensky Proliv) [2005] 1 Lloyd’s Rep 383.

32  The Galileo [1914] P 9.

33 Nelson v Nelson [1908] AC 16.
34 [1905] AC 93.

35 Hick v Raymond [1893] AC 22.
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go to the root of the contract, the injured party can claim damages only by way of
compensation. However, if the consequences are so serious as to frustrate the
contract of carriage, the injured party can repudiate the contract and claim damages.
In Freeman v Taylor,* a ship was chartered to take cargo to the Cape of Good Hope and
then proceed to Bombay with all convenient speed to load a cargo of cotton. The
captain after discharging the goods at the Cape loaded a cargo of cattle and mules
for discharge at Mauritius. The vessel was delayed by seven weeks. On arrival at
Bombay, the charterer refused to load the cotton. The delay of seven weeks was
regarded as sufficient to frustrate the commercial purpose of the contract.

Deviation

Under common law, the shipowner is under an implied obligation to carry the cargo
to the agreed destination directly without any deviation. The shipowner is presumed
to take the direct geographical and safe route to the port of discharge. Where he does
not take the direct route to the port of destination, evidence may be adduced to show
that the route that he took is the normal customary route. In Reardon Smith Line v Black
Sea and Baltic General Insurance,” the ship deviated from the direct geographical route
on a voyage from Poti (in the Black Sea) to Sparrow’s Point (in the US) to Constanza to
obtain cheap fuel. The defendants were able to show that their vessels invariably
went to Constanza for fuel and that 25% of the vessels plying that route stopped at
Constanza. The rule that the ship must not deviate is, however, not that strict, and
common law does allow the ship to depart from the direct geographical route in the
following circumstances:

¢ for saving human life; and
¢ for the prosecution of the voyage or for the safety of the adventure.

Deviation from the route defined in the contract is regarded as justified where it
occurs for the purposes of saving human lives. This justification, however, is con-
strued strictly and does not extend to the saving of property during the course of
saving lives. In Scaramanga v Stamp,® The Olympias was carrying a cargo of wheat
when she sighted The Arion in distress. Instead of taking the crew off the ship, The
Olympias agreed to tow the Arion for £1,000. The weather was fine so there would
have been no difficulty in taking the crew off The Arion. It was held that the saving of
property during the course of saving life did not amount to a justifiable deviation.
However, if saving property is an essential step for saving lives, the saving of prop-
erty in these circumstances will not be regarded as unjustifiable deviation. So, if the
crew cannot be lifted off the ship in distress due to extreme weather conditions, the
towing of the vessel would be justifiable. The law relating to deviation was succinctly
stated in Scaramanga v Stamp:

... deviation for the purpose of communicating with a ship in distress is allowable,
inasmuch as the state of the vessel in distress may involve danger to life. On the other
hand, deviation for the sole purpose of saving property is not thus privileged, but
entails all the usual consequences of deviation. If, therefore, the lives of the persons on

36 (1831) 8 Bing 124. Note that the due dispatch obligation also applies to the approach voyage.
37 (1939) AC 562.
38 (1880) 5 CPD 295.
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board a disabled ship can be saved without saving the ship, as by taking them off,
deviation for the purposes of saving them will carry with it all the consequences of an
unauthorised deviation. But where the preservation of life can only be effected through
the concurrent saving of property, and the bona fide purpose of saving life forms part of
the motive which leads to the deviation, the privilege will not be lost by reason of the
purpose of saving property having formed a second motive for deviating [at p 304].

Of course, it is possible for the shipowner to extend justifiable deviation to cover
deviation for the purposes of saving property through express clauses in the contract
of carriage. Such liberty clauses, however, need to be clearly expressed if they are to be
effective.

Common law imposes a duty on the shipowner to use all reasonable care to
conclude the adventure satisfactorily and, to that end, allows the master to take
necessary steps to protect the cargo and the ship from undue risks. So, where the ship
sustains damage such that repairs are essential for continuing the adventure safely, he
is allowed to put into port for repairs even if this results in a deviation from the
contractual route.”

Deviation which is brought about due to the ship’s unseaworthiness at the com-
mencement of the voyage is justifiable on the reasoning that the introduction of a
double standard — one dependent on the master’s own culpable act and the other on
the lack of it — would result in an increase in the dangers to which life and property are
exposed to at sea. As the court explained in Kish v Taylor:

Must the master of every ship be left in this dilemma that, whenever by his own culp-
able act, or a breach of contract by his owner, he finds his ship in a perilous position, he
must continue on his voyage at all hazards, or only seek safety under the penalty of
forfeiting the contract of affreightment? Nothing could ... tend more to increase the
dangers to which life and property are exposed at sea than to hold that the law of
England obliged the master to choose between such alternatives [at pp 618-19].

The shipowner is free to include express liberty to deviate clauses that increase the
kinds of situations in which he can deviate. These clauses are construed in the light of
the general principle that the object of the contract must not be defeated by the clause.
As Lord Wright stated in Foreman v Federal SN Co, ‘every deviation clause must be
construed with reference to the contemplated adventure’. Where the clause is
couched in broad general terms and inserted primarily for the shipowner’s benefit,
the courts give the clause an extensively restricted interpretation. In Glynn v
Margetson,*' oranges were loaded at Malaga under a bill of lading which described the
ship as ‘now lying in the port of Malaga bound for Liverpool’. There was also a liberty
clause which read:

... liberty to proceed to and stay at any port or ports in any rotation in the Mediter-
ranean, Levant, Black Sea or Adriatic, or on the coasts of Africa, Spain, Portugal, France,
Great Britain and Ireland for the purpose of delivering coals, cargo, or passengers, or for
any other purpose whatsoever.

After loading the oranges, the ship went to a port on the north-eastern coast of Spain
before proceeding on her voyage to Liverpool. The wide ambit of the clause however

39  James Phelp and Co v Hill [1892] 1 QB 605.
40 [1928] 2 KB 424, at p 431.
41 [1893] AC 351.
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was ineffective in protecting the shipowner from damages for the decayed condition
of the oranges since the clause was seen as frustrating the object of the described
voyage. Similarly, in Leduc v Ward,** “liberty to call at any ports in any order’ was
construed as imparting a limited right of calling only at those ports that would natur-
ally and usually be ports of call in the voyage named. However, not all liberty clauses
are ineffective. In Connolly Shaw v Nordenfjeldske SS Co,* lemons were shipped under
a bill of lading from Palermo to Hull. The clause read: “. . . to proceed to . . . any ports
whatsoever . . . although . . . out of or beyond the route . . ./

The ship deviated to Hull and the shipowner invoked the liberty clause. The court
held that the ship had the right to deviate to Hull under the liberty clause provided
the object of the contract, the carriage of perishable goods to London, was not frus-
trated. A suitably worded liberty clause in the right circumstances will protect the
shipowner.

The implied obligation of not to deviate is regarded as a condition of the contract.
This entitles the cargo owner to repudiate the contract and claim damages, or waive
the deviation while reserving the right to damages. In the event of repudiation, the
shipowner will be unable to rely on clauses such as exception clauses and freight
clauses in the contract of carriage — a rather harsh result as far as the shipowner is
concerned. The adverse effect of unjustifiable deviation was justified in Thorley v
Orchis SS Co* on the reasoning that it is ‘such a serious matter, and changes the
character of the voyage so essentially, that a shipowner who has been guilty of a
deviation cannot be considered as having performed his part of the bill of lading
contract, but something fundamentally different, and therefore he cannot claim the
benefit of stipulations in his favour contained in the bill of lading’ (p 690). A further
reason for regarding deviation as a matter of grave importance is that the shipper
loses the benefit of insurance from the moment the vessel actually deviates.

Once the shipper has elected to repudiate the contract, the shipowner is relegated
to the position of a common carrier. The general opinion is that, as a common carrier,
he is entitled to the common law exceptions — act of God, act of Queen’s enemies and
inherent vice — provided he can show that the damage would have been caused by the
excepted perils even if he had not deviated® and reasonable freight on a quantum
meruit basis.*

Where the shipper decides to treat the contract as subsisting after hearing of the
deviation, the shipowner will have the benefit of the terms of the contract. The waiver
of the right to repudiate on the part of the cargo owner must be unequivocal, definite,
clear, cogent and complete for it to be operative.”” The waiver of a deviation by a
charterer however does not affect the consignee of a bill of lading who has no notice of
the deviation. In Hain v Tate and Lyle,* a ship was chartered to carry sugar from Cuban
ports and a port in San Domingo to be nominated by the charterers. The ship loaded
at the Cuban ports and proceeded to Queenstown. Owing to a communication
problem, the master was not aware of the nomination of a port in San Domingo. Once

42 (1888) 20 QBD 475.

43 (1934) 50 TLR 418.

44 [1907] 1 KB 660.

45 Morrison v Shaw, Savill [1916] 2 KB 783.

46 Hain v Tate and Lyle (1936) 41 Com Cas 350, at pp 368-9.

47  McCormick v National Motor Insurance (1934) 40 Com Cas 76, at p 93.
48 (1936) 41 Com Cas 350.
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the parties realised the mistake, the master was ordered to proceed to the nominated
port. On leaving San Domingo, the ship stranded and part of the cargo was lost. The
salvaged cargo was shipped on another vessel which was collected by the endorsees
of the bill of lading who had no knowledge of the deviation. Upon learning of the
deviation, Tate and Lyle, the endorsees, commenced an action to recover the deposit
they had paid towards general average contributions. The House of Lords held
that the consignees could rely on the deviation. The waiver of the deviation by the
charterers did not affect their right to repudiate, since waiver could not take place in
ignorance.

Where a ship deviates after the cargo is lost or damaged, it is unclear whether the
carrier loses the benefit of the exception clauses with regard to the damage or loss
that occurred before the deviation. In Internationale Guano v MacAndrew,* the judg-
ment of Pickford J suggests that the shipowner cannot take advantage of the exclusion
clauses in the contract even where the damage or loss occurred before the deviation.
However, in Hain v Tate and Lyle,” there are dicta to suggest that the cargo owner
can treat the contract at an end only from the date of deviation, which means that
the exclusion clauses will be operative in respect of those damages that occurred
before the deviation. The opinion expressed in Hain v Tate and Lyle is perhaps the
better one, since it is difficult to see how rights that have accrued prior to a deviation
can be displaced by that deviation.

The view that the shipowner loses the benefit of exclusion clauses in the contract
of carriage is the subject of some debate since the decision in Photo Production v
Securicor>* Even though Lord Wilberforce stated in Photo Production that deviation
cases must be preserved as a body of authority sui generis, legal and academic opinion,
however, seem to favour the view that the extent to which exclusion clauses apply to
the contract of carriage upon deviation should be treated as a matter of construction.”

Negligence

There is an implied obligation in every contract of affreightment, according to Lord
Mcnaghten in The Xantho,” that the shipowner will ‘use due care and skill in navigat-
ing the vessel and carrying the goods’ (at p 515). There is also a duty, according to
Willes J in Notara v Henderson,” on the part of the master representing the shipowner
‘to take reasonable care of the goods entrusted to him, not merely in doing what is
necessary to preserve them on board the ship during the ordinary incidents of the
voyage, but also in taking reasonable measures to check and arrest their loss, destruc-
tion or deterioration, by reason of accidents’ (p 235).

The shipowner can exclude liability for damage or loss caused by negligence but
these clauses, like the clauses exempting liability for deviation and unseaworthiness,
need to be express, pertinent and apposite.

49 [1909] 2 KB 360.

50 The effect of fundamental breach on exclusion clauses was discussed in a number of cases
prior to Photo Production (see below) and referred to in Photo Production.

51 [1980] AC 827.

52  See also Chapter 8, pp 2436 below.
53 [1887]12 AC 503.

54 (1872) LR7 QB 225.
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IMPLIED OBLIGATIONS ON THE PART OF THE SHIPPER

Common law implies an obligation on the shipper to inform the shipowner of the
dangerous nature of the goods. Notification, however, is not required where the car-
rier or a member of the crew knows or ought to have been reasonably aware of the
dangerous nature of the cargo. In Brass v Maitland,” the shipowner was expected to
know of the dangerous character of chloride of lime since the cargo was described as
bleaching powder.

The concept of dangerous goods has been widely construed. It not only includes
intrinsically dangerous substances (for instance, radioactive materials, explosives,
petroleum) but also what apparently is safe cargo which in appropriate circum-
stances may create a hazardous situation. The dangerousness of the cargo is deter-
mined in the light of the overall nature of the situation.” Goods are regarded as
dangerous not only where they endanger the safety of the ship and the cargo but also
where they detain the vessel. In Mitchell, Cotts v Steel Bros and Co Ltd,” a cargo of rice
was held to be dangerous since the charterer knew of the need for permission from
the British government in order to unload the cargo but did not inform the ship-
owner of this.

It is unclear whether or not the undertaking implied at common law is an absolute
obligation. There is authority to support both views. In Brass v Maitland, bleaching
powder containing chloride of lime was shipped in casks. The fumes from the powder
escaped and corroded goods that had been stowed alongside the casks. The shipper
had shipped the goods on acquiring them from a third party without inspecting the
consignment. Lord Campbell and Wightman ] were of the view that the shipper’s
liability is an absolute one, so that he is liable even where he is unaware of the
dangerous nature of the goods. Crompton ], however, doubted the wisdom of this
view; first, there was no authority to support the view that the undertaking not to ship
dangerous goods was an absolute one on the part of the shipper and, secondly,
though expedient, it had the unfortunate result of making an ignorant shipper liable.
He felt that the warranty extended only to ‘cases where the shipper has knowledge, or
means of knowledge, of the dangerous nature of the goods when shipped or where he
has been guilty of some negligence as shipper, as by shipping without communicat-
ing danger, which he had the means of knowing, and ought to have communicated’
(p 57). The subsequent case of Mitchell, Cotts v Steel Brothers, however, suggests that
the guarantee provided by the shipper is a guarantee that it is not dangerous to his
knowledge and that he has taken reasonable care to assure himself of that fact. The
much more recent case of The Athanasia Comninos®® may have resolved the ambiguity
to some extent. It supports the strict liability approach put forward in Brass v Maitland.

The shipowner has the burden of proving lack of notification regarding the
dangerous nature of the goods.

55 (1856) 26 L] QB 49.

56 Ministry of Transport v Lamport and Holt [1952] 2 Lloyd’s Rep 371.
57 [1916] 1 KB 610.

58 [1990] 1 Lloyd’s Rep 277.
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SHIPOWNER’S IMMUNITIES

The shipowner is free to negotiate the terms of sea carriage. It is not unusual for bills
of lading not governed by Carriage of Goods by Sea Act 1971 to include an extensive
list of exception clauses that operate in the shipowner’s favour. In the absence of
express exemption clauses in a bill of lading, common law implies a number of exclu-
sions that operate in favour of the shipowner. These common law exceptions are
also available to common carriers;” hence, shipowners whose contracts have been
repudiated can also take advantage of these exceptions provided they can show that
the damage would have occurred even if they had not deviated. In Morrison v Shaw
Savill,* the ship deviated from the contract route. It was sunk by an enemy ship. The
carrier could not take advantage of the common law exception of act of the King’s
enemies since the carrier could not establish that the vessel would have sunk even
if there had been no deviation.

COMMON LAW EXCEPTIONS

In the absence of express stipulations in the contract of carriage, common law implies
the following exclusions:

e actof God;
e act of Queen’s enemies; and
¢ inherent vice.

Act of God
The carrier is not liable for loss or damage where it is the result of natural causes

independent of human intervention, and which could not be prevented by the exer-
cise of foresight and reasonable care.”!

Act of Queen’s enemies
The carrier is not liable for loss or damage which has occurred due to acts committed

by states or their subjects with whom the Sovereign is at war. This exception does not,
however, cover acts perpetrated by pirates or robbers.”

Inherent vice

The carrier is not liable for loss or damage to goods where it is caused by defects
that are inherent in the goods. Loss or damage includes wastage in bulk or weight.

59 A common carrier, unlike a private carrier, holds himself willing to carry goods for anyone for
reward. Tyly v Morrice (1699) Carth 485; 90 ER 879; Bennet v Peninsular and Orient Steamboat Co
(1848) 6 CB 775; (1848) 136 ER 1453; Liver Alkali v Johnson (1874) LR 9 Ex 338. See Lord
Mansfield’s judgment in Forward v Pittard (1785) 1 TR 27, at p 33. See also Chapter 13.

60 [1916] 2 KB 783.
61 Nugent v Smith (1876) 1 CPD 423.
62 Russell v Niemann (1864) 17 CB (NS) 163.



Chapter 7: Bills of Lading and Common Law 219

Inherent vice has been construed as the unfitness of the goods to withstand the
ordinary incidents of the voyage despite the exercise of care required of the carrier.”®
So, where goods are damaged due to rust, evaporation or defective packing, they
have been regarded as constituting inherent vice.

CONTRACTUAL EXCEPTIONS

The parties, as stated earlier, under English law are free to negotiate the terms of
carriage. It is not unusual to find a long list of exemption clauses that relieve the
shipowner of liability, for instance, in the event of negligence of the ship’s crew,
collision, strikes, perils of the sea and strikes. The exclusion clauses will be effective in
protecting the shipowner only if they are clearly worded. Where the clauses are
ambiguous, they are construed contra proferentem following the general principles of
English contract law.** As for s 2 of the Unfair Contract Terms Act 1977 — which
requires exclusion clauses to fulfil the requirements of reasonableness — para 2 of
Sched 1 to the Act specifically states that ss 2—4 (excepting s 2(7)) do not extend to any
contract of carriage of goods except in favour of a person dealing as a consumer. A
party deals as a consumer where he neither makes the contract in the course of
business nor holds himself out as doing so and the other party makes the contract in
the course of business according to s 12(1)(a) and (b). It is therefore unlikely that the
Unfair Contract Terms Act 1977 has a major impact on exclusion clauses in bills of
lading.

Since the list of exception clauses is inexhaustible, it will not be possible to look at
all of them. Therefore, only some of the more commonly found contractual exception
clauses will be considered in this chapter.”

Perils of the sea

Where the contract expressly excludes liability for perils of the sea, the courts have
interpreted it to refer to any damage that has been caused by storms, sea water,
collision, standing or perils that are peculiar to the sea or to ship at sea and which
could not have been avoided by the exercise of reasonable care.*

This exception does not protect the shipowner from damage or loss from events
that are not peculiar to the sea or a ship at sea. So, where goods are destroyed due
to rats on board a ship,” or due to cargo being dropped upon them during loading,*®
the shipowner will be unable to invoke this exception. Neither do perils of the
sea extend to the inevitable action of the wind and the waves which results in wear
and tear.”

63  The Carcore [1896] 65 L] Ad 97.

64 See Cheshire, Fifoot and Furmston, Law of Contract, 2006, OUP, for an account of the construc-
tion of exclusion clauses in English contract law.

65 See Scrutton on Charterparties, 20th edn, 1996, Sweet & Maxwell for an extensive list of
contractual exceptions.

66 Canada Rice Mills v Union Marine [1941] AC 55.
67 Hamilton v Pandorf (1887) 12 App Cas 518.

68  Scott v Marten [1916] 1 AC 304.

69 The Xantho (1887) 12 AC 503.
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Arrest or restraint of princes

An exclusion clause in a bill of lading excluding liability for loss or damage due
to arrest or restraint of princes, rulers and peoples has been interpreted to apply to
a number of situations. It has been successfully invoked where the government of a
country takes possession of the goods through embargo, arrests or blockades;” where
there is a prohibition against importation of the goods;”" or where the goods cannot be
discharged due to quarantine restrictions. It does not, however, apply to situations
where there is restriction imposed on sea routes for the safety of shipping or to any
political disturbances.”

Hostilities and riots

Bills of lading normally